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Note on Transliteration and Translation 


‘Transliteration of Arabic, Persian and Urdu words follows the ALALC 
Romanization Tables: Tranibteration Schemes for Now- Roman Scripts with some 
modifications and the exception of rule 11(b1) related to ( oF 7) 
representing the combination of long vowel plus consonant where it is 
written as pub but here it is written as Ha (eg. Hindye). ‘Translterated 
swords have been italicized ouly on the first occurrences. In the interests of 
readability, only two transliteration symbols are used in this book: the 
opening inverted comma * signifies the slightly strangulated vowel ain and 
ita closing counterpart" indicates the glottal stop bamza They are included 
only when they fall in the middle of a word, The words hadith, imam, 
jihad, kafit, masjid, muft, mojtahid, Quran, salat, Sharia, Sunna, urn, 
tumma, zakat are cated as common English words. Therefore, these are 
not italicized 

Tt should be noted that Muslims conventionally and Raza extensively 
inchide the words ‘May Almighty Allah bless him and grant him peace’ 
(all Allabu tala abeybi wa sallan) when refersing to the beloved Prophet, or 
the variants that are often attached to the names of lesser prophets, 
archangels and Allah. Punctuating the text completely in that way would 
have been more likely to alienate Westen readers than to inspire them, 
therefore, this book uses the phrase at first instance of the names only. 
With later instances, the related phrase has been added where seemed 
appropriate in the interests of readability. 

Unless otherwise indicated, translation of all other passages, including 
Quranic verses and hadiths, is my own. There are no chapters or sections 
in the Arabic text and the Undu translation. Chapter divisions and chapter 
headings as they appeat are my own. As a rule, all footnotes are by Raza 
‘whereas I haye added annotations and references in the form of endnotes. 
‘Where necessary, | have added explanations in square brackets. 

‘Throughout the text, Raza has used abbreviated names of sources. A 
list of the abbreviations with complete names is as follows: 

Athbab “ALA thhah wa abNaza'ir ala Mathab Abi Haifa af Naeman 








NerTison PRANSLITERATION AND TRANSLATION 


Baby at Ra‘ig sharh Kany at Daga'ig 
Adama ab Wax of al-Kurdun (al Fatawa at Barareya) 
‘Alam abSabib af Bukari 

AlDur atMukblar fi sharb Tanwie al-Absar 
Fath al Qadir bl Ai abFagir ala aida 
Chuniya Dw a-Abkam 

AL ada sharb Bidayat al Mubtade 
Fatamoi Alamgiriya (Fatawar Hindiya) 
Sharb AL maya ala abHidaya 

Jami abSaghr fi al Figh 

‘Kung at Dagaig fi abFare 

Featawa-i Dadicban (Vatanai Khana) 
Kitab al Mabrad (by al-Sarakhsi) 

Alam abS.abib abMosin 

Nabe ab Faig 

Hasbiya Rad al Mebtar ala al-Door akMuktar 
Chaniya hawt at-Abham 

Hashya Taha ala abDar ob Maehtar 
ALDur abMukbtar fi sharh Tans ab-Absar 
AbPatawa ob Vatarkangys 

Fatannsi Zahirya 

akbirat ab Fatawa 


Translator’s Introduction 


Economic activities are a vital part of human life. While certain activities 
do not involve exchange of assets, the larger part of economic life has the 
concept of transaction at the core. However, counter values in a 
transaction rarely have same values; therefore, butter can allow very 
limited economic activity in termns of transactions that are carried our at 
fair valuc. This yives tise to the need of a medium of exchange that can be 
used as standard for value measurement. This need is served by money 
Money nor only serves the purpose of medium of exchange, it also 
meets the need of storage of value. Most of us, therefore, keep our savings 
in the form of money. The development of money catlicr took the form 
fof a number of commodities, especially fungibles, serving us moneys 
However, with the expansion of trade beyond local community, only 
assets with widespread acceptance as cuttency could survive as money. 
“These were primarily metallic moneys becanse of intrinsic valucs of the 
metals. .\t least for two millenniums, moneys have prisarly comprised of 
mens. The basic reason was that metallic moneys could be converted into 
metus if they loss status as currency or were not accepted especialy in the 
foreign countries. Based on the relative value, metallic moneys were one of 
the three types: gold, silver and copper or some other less valuable metal 
This was alo necessary w create a hierarchy or denominations of 
In the medieval world, coins were used as money and fewer 
transactions were carsied under barter system. Advent of Islam brought a 
new series of changes to the economic life resulting from Sharia which 
lays down injonctions about economic activities including sale, usury, 
partnership etc. While commerce cxpanded, the nature of tansactions 
became increasingly complex. However, medieval Muslims were able 10 
produce spectacular commercial accomplishments because they were 
‘uncommonly adroit at adapting and synthesizing the tenets of their creed 
‘with the dictates of economic reality." This was well supported by Muslim 
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jutists through their abilities to interpret Sharia to address the new 

Books of Islamic law (/igé) generally have a separate Book or Chapter 
com sarf (money exchange) that deals with rulings related to exchange of 
‘money with moncy. However, it is to be remembered that sarf rclates to 
original moneys only, that is, gold and silver. Muslim jussts have divided 
‘vatious types of moneys into original, gold and silver, and fstiahi (things 
that are used ax moncy because of a practice) like copper coins. This 
distinction ix important because jurists do not apply all the injunctions 
about original moneys to istlahi moneys as this book would show. 

“The second half the nineteenth century saw the paper money becoming, 
popular globally although the usage of gold and silver coins as currencies 
continned fll the first half of twentieth century. As the paper money 
hecame currency in countries with significant Muslim populations, the 
debate abgut the legal position of paper money in Shasia became 
‘widespread: Confusion surrounding the legal position of paper money was 
primarily based on the insignificant intrinsic value of the paper. 

Mufiis were approached to issuc rulings about paper money in Islam. 
Different fatwas on the maticr as well as the silence of some muftis 
contzibuted to the confusion. A number of books were written by ulema 
to address the issue. Likewise, many opinions were expressed in the form. 
of individual fatwas. ‘The views expressed can be divided into three 
categories. One view stated that paper money is a certificate of money 
deposited with the government treasury. This view was expressed by 
Rashid Ahmad Gangohi of Deoband. A second view stated that paper 
money is the same as the number of dishams or dinars printed ax face 
Value on it. Abd al-Hay Lucknawi issued a ruling expressing this opinion. 
|A third view stated that paper money is an asset itself and istlahi money. 
‘This view was expressed by ulema of Rampur including Irshad Husayn 
Rampuri, some ulema of Madras, and Amad Raza Khan Barelwi. 

‘According to this list group of ulema, paper money was an asset and 
had gained acceptance as istilahi’ moncy by virtue of practice among users. 
Raza's decisive contribution later came out in the form of Kiffal-Fagih al. 
Fabio fi Abkavei Qirtas al-Darahine (1324), literally meaning “Guarantee of 
1 Discerning Jurist on Injunctions about Paper Money”. 

‘Ahmad Raza was Lom and lived in Bareilly, a city in India. He was 
educated primarily by his father, Nagi Ali Barehwi. Aficr completing hit 
education and the training as mufti at the age of 13 years, he spent the 
remaining life issuing futwas. He was a prolific author. As many as 1000 
books and glosses axe said to have been watten by him. Zafar a-Dia, his 
student and biographer, has counted his treatises in as many as 50 
different branches of knowledge? Raza was also a populut Sufi. Ile left for 
the eternal world in 1340/1921 bur his hundreds of published books, 
dozens of students and over a huadred sufi deputics (Aaa) in the Quan 
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Razwi order spread his message among tens of millions of the Muslims of 
subcontinent since his life time. He is remembered with sides like 
‘Mlahazrat (his highness) and Imam-i Abid Sunnat (Imam of Abli Sunnat 
alJamat) 

‘Raza was an uphokler of traditional hanafi views on all legal matters 
and, yet, he was successful in addressing issucs and presenting solutions to 
problems at hand with his extraordinary jutistic ability. His approach in 


+ addressing the issue of paper money was no exception, to this practice. He 


‘was able to find narration for forming basis of his ruling in earlier hanafi 
jurist bn Humam. 

'As pointed, confusion did exist among ulema about the exact position 
‘of paper money in Sharia. Some ulema had preferred not to answer the 
{questions about paper money while the opinions of other ulema could not 
‘win consensus. Meanwhile, Raza went to Makkab for performing his 
second haj. Upon his arrival, a sequence of event made him popular 
among ulems of Makkah. While Raza was in Makkah, Khalil Ahmad 
‘Ambethwi also reached Makkah and considered the presence of Raza in’ 
Makkah an opportunity to respond to Raza's fatwa against Ambethwi (and 
other Wabhabis) issued India. Ambethwi raised the istue of knowledge of 
the Prophet abour the Hidden (Giuyé) in the court of the govemor of 
Makkah. Raza was asked to reply to his questions. The reply came out in 
the form of AtDamlat al Makkips bi afMadat alGhayliya (1323), which 
instantly became popular among the ulema of Makkah and was also reud 
‘out in the court of the governor. The book drew many endorsements and 
drew the attention of ulema towards his ability to address complex issues, 
‘The issue of paper money was among the issues at that time. Questions 
about it were presented to Raza. 

Tinsam of Hanafis’ musalla in the grand masjid of Makkab, Sheik Abd 
‘Allah Micdad and his teacher Sheikh Hamid Ahmad came up with 
12 questions about paper money. ‘The questions from ulema of such starus 
were evidence of the fact that ulema were confused abour the legal 
position of paper monzy at that time. The wonderful constwction of 
questions aleo points out to the expertise of the rwo ulema in law. The 
reply came out in the form of Kifl al-Fayih abFahim fr Abkami Qirtas ab 
Dinahim (1324). The book was welcomed by ulema and Raza himself has 
reported the acceptance and praise of the book by the ulema of Mulkah, 
"They made copics of the book, some of which are suill presecved in 
libraries. Raza told the events of his joumey to Makhah in A/Mafirg 
(1338). The paragsaphs related to KiflabFagih are quoted here. 

“There was not any learned person in Makkah who had not visited me 

ducing the piles except Sheikh Abst Atah Ibn Siddig Ibn Abbas who was 

the mutt of Hanafis (ami hapa), an office second only to that of the 

Shad. His high designation prevented him from visting me He sent a 

ose disciple with the message who said, “The mufs of Hanalis has sent 
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greetings 10 you and is eager to see you” I intended to promise that 1 
would visit him but Maulana Syed Isms, who was present, stopped me 
and suid, “Swear (gat) to All, I woul! not Inappen; all ulema came to 
meet you so why he docs not come ton.” His swear left ne: option for me 
TBut the meeting with Sheikh Abd Allah Tha Siddiq was destined to happen 
and in un amazing manner 


During those days, Maulana Abd Allah Micdad and Maulana Hamid 
Ahmad Muhammad asked me 12 questions about paper money. In reply, 1 
wrote the book Kif atFagb atPabior f Aka Qirtas al Darabio (1324), 
which was kept wanting fair handwating in Library of the holy sanctuary 
with Syed Mustafa Khali, brother of Syed lama, who had excellent 
handwriting skis. In past, my tcacher's teacher Maulana Jamal Tha Abd 
Allah Umar, who woos mufti of Hanafis in his times, was asked a question, 
about legal position of paper money. He replied, “Ulema are the custodian 
‘ot knowlesige as trsstees, and I do not find any basis for paper money in 
‘earlier book so that I could reply to the question.” 


One day, 1 reached the lbrary and noted that an clegunt wan was 
teading, Ki af Fagih, When he reached to the point where Thad quoted the 
narration tei Fath al Qadr that sale of a paper for thousand [ichans} was 
[peemisible and not improper, he exclaimed, “Why Maulana Jamal Ibn Abd 
‘Allah did not found this naration.™ After this, he asked for certain books 
{0 copy tome citations. T was marking corrcetions on Kif alah ‘i that 
time, we had no intrxluction. He placed the inkpot on a book that he was 
fot reading oF using for copying citations. T did not object but simply 
removed the inkpot from over the book He aggin placed the snkpot over 
the hook saying, “Permissbiity of it [placing inkpot over a book) is stated 
in the chapter of improper in Babr af Ray” ¥ did not reply that there wae 
tno chapter of impeoper in Babr af Rafi because the book ended before that 
cIapter atthe end of the chapter on justice rather Tsai, “T i mot ike this 
her prohibition has been stated in Bulb af Ray except where there is 
faced, for example where someone wants to copy citation and the pages are 

due to amflow.” He said, “am going to copy citations.” T replied, 
ut vow till are not writing.” He went skent and ingpired about me from 
sma‘ who told him that I was the author of Ki a/Fagih He tones 
{fo me with embamssment and left an a while. Syed lema‘l exchimed, 
“Alla i pet This in amazing. event” 




















First chapter defines the nature of paper money. The author presents 
evidence that it is 1 valuable asset. Difference in the face values of 
currency notes is discussed. The chapter puts the paper money into 
browder context of the four kinds of assets recognized by Muslim jurists. 
After identifying the narure of paper money, the chapter concludes with 
rulings of Sharia about zakat on paper money, permissibility of paper 
money in paying dower, and that compensation for destruction of note 
smay'be paid in dithams. 

Second. chapter details the permissibility of exchanging currency note 
‘with silver dicham or gold dinar. A popular yurisnc opinion about the 
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‘minimum price for a valid sale has been analyzed in the context of 
insignificant intrinsic value of paper moncy. In classifying the sale of nore 
into the type of sale transaction, the author presents the view that sale of 
uote is nut exchange of goods for goods rather it is exchange of money 
for goods 

‘Third chaprer details the permissibilty of dealing with paper money in 
credit transactions. Lending of paper money is discussed at length. The 
‘most important part of the chapter is where the author presents evidence 
to prove permissibility of credit sale of currency notes for dichams, and 
also shows evidence of permissibiity of advance-payment sale from the 
books of Imam Muhammad alShayhani. 

Fourth chapter establishes that paper money can be sold for more than 
the printed face values. The author analyzes the ruling of a contemporary 
Abd al-Hay Laicknawi on the subject iscue. The later part of the chapter is 
devoted to the usage and permissiblity of legal devices to avoid sibs. 

\sfth chapter moves on to desctibe a transaction where the idea gets 
further complicated and sale and credit of paper is moncy is combined 
into single transaction to make a financing product. After stating the 
permissibility of the questioned financial product, the author moves on to 
describe various other product development possibilities and presents 
proofs of permissbilty of devices from the Quean and Hadith. 

Hamid Raza Khan wrote the Foreword to the book when it was 
Published a year later ftom Bareilly. The second edition came out four 
years later with a parallel Urdo translation by Harnid Raza, ‘The original 
book oF the translation is nor divided into chapters. For the purpose of 
this English translation, I have grouped the replies to the questions iat the 
form of chapters and assigned them headings. 

With the publication of the second edition of Kif! atFagih with parallel 
Urdu translation, Raza wrote a supplementary book Kaur afSafth abWabio 
‘i Abdali Qirtas at-Darahim (129). "This time he addressed the two other 
farwas about legal position of paper money thar were issued by Rashid 
Ahmad Gangohi and Abd al Hay Lucknawi. The Urdu translation of this 
book by Raza himself was published as AlZay/ alManot & Risalat al’Note 
(7329) from Bareilly with the second edition of Kif! al Vaqib. In that book, 
Raza went to details to show that both the farwas were incorrect. He 
tuised 18 objections to the fatwa of Gangohi and 120 objcctions 0 the 
fatwa of Lucknaws 

\ renewed interest in Shara-compliant or Islamic Finance has 
developed in the second half of the twenticth century. In the period 
between Kijl a-Fagib and the start of renewed interest, dichams and dinars 
have been completely replaced by paper money. Because of its central role, 
Paper money has heen subject of various Sharia boards and yudicial 
forums over past decade. For example, Figh Academy Jeddah issued its 
decision on paper money. Likewise, individual ulema and scholars have 


ei “THE SEAL OF DISCERNING JURIST 


also published their opinions about paper money. It is notable that most 
‘of the farwas and decisions differ with the fatwa of Raza. 





Foreword 





[Allah's name T beyan with, the most Merciful and the most Compassionate 
I praise, Almighty Ala, the most commended a¢ praised by the best of 
His creatures. May Allah's peace and blessings upon the one who has been 
appteciated more than others and whose name is Ahmad, peace and 
blessings upon him, 

‘After praise of Allah and Iie Prophet, 1 stare that T witnessed the 
respect Allah has given to the one who is imam of Abbi Surat wa 
Jana‘at, the rcviver of Islam in the present era, a sign among the signs of 
‘Allah, my teacher and father, Sheikh Ahmad Raza Khan. T witnessed it 
when he went to the two holy sanctuaries an the year preceding the last 
year I accompanied him 1x a family member and saw the extraordinary 
respect and blessings Allah had kept for hi in the two sanctuies 

"People of both the holy cities praised and honored him, and helped 
hin against his opponents who were severely defeated and suffered great 
lowes. Llema (lama) of high reputation and credentials applauded and 
appreciated hin and confirmed his status as the imam and the head of 
nema, In fact, they kissed is hands and feet, listened continuously- 
transmitted hadiths and obtained his permissions for transtnstting, hadiths 
from books of hadiths and tae four books (masufaha). ‘They even youed 
his Qade-Razvi chain of Sufism. This all occurred at the wishes and 
insistence of those ulema and showed the greatness lah had decided for 
him. And no doubt ‘this is Allah's munificence, He may bestow it to 
whomever He wills; and Allah is extremely Munificent’? It was a pleasure 
to hear his praise. All sessions and venues were fragrant with his 
fuperiorty. Hearte attracted towards him as his fame reached the 
surroundings. 

“The popularity of his knowledge and wisdom spreatl immensely due to 
his brillant book AdDanlal af Mab bi oMaddat ab-Gbaybiva (1324) that 
the had written in reply to the questions raised by Wahl bis. The book left 
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‘no room for them except to nin away. He wrote that book in Makkah in 
just three shore sessions aggregating less dhan 10 hours. Again, it was 
nothing but 4 miraculous act (karamal) from Allah, which has become a 
normal feanue for him in such situations. May Allah bless him, he wrote 
that book im a quick and mature style, abundant with references and 
adomed with intellectual points, which ulema found wondesfully helpful. 

‘These events established a firm opinion among the ulema that he was 
4un authonty on rational (mayala and transmitted sciences (mangulah 
Kaowing this, they approached him with many issues, raised demands for 
solutions and brought a lot of queries to him for decisions according. to 
Sharia. Ie sespontied to them with pleasure. Among the questions 
brought to him were the 12 questions fabout paper money] thar astexsed 
the depth of knowledge, the height of abilities, the width of experience 
and the level of expertise. The questions had been presented 1 und 
discussed with other ulema, including those holding high credentials, but 
remained unanswered. He started wating the answers to the questions on 
Saturday but fall sick on Sunday so he completed the answers on Monday, 
23 Mubarram 1324 Alam Makkah. 

wo well-known ulema of Makkah had posted those questions. Iirst of 
them was imam of Hanafi prayer place (masalld) Sheikh Abd Allah Mirdad 
Makki Qader Razvs, son of Sheikh Abt al-Khair Mirdad, and the second 
was his teacher Sheikh Hamid Ahmad Muhatamad, may Allah keep them 
and ns safe from infidels and their effects, and give His protection, shower 
huis blessings, forgive our sins and let us visit shrine of His beloved again 
and again. May Allah bestow peace and blessings upon the Prophet, bis 
‘companions and pare family, Allah be pleased with them. 

‘The author named this book us Xi/?al-Fagih al Fahim fi Abkam al Qirtes 
ahDarahim (1324) (The Seal of Discerning Jurist on the Injunctions about 
Paper Money). I have read it and endorse ils contents. And all praise ix for 
Milah and Hlis peace and blessings upon the greatest of the Prophets, his 
family, companions, relations and tke umma (wom). 





‘Muhammad Hamid Raza 
AIL 





Questions 


Whar do you say, may you remain an anthony, about the paper used as 

currency called nofe (currency note)? We have many questions about it 

1, Is note am asset (ma) itself or only a certificate like bond (sf)? 

2. When note has value equal to or more than the prescribed limit (wis) 

and a year passes, would zakat (annual mandatory alms) be payable on 

itor not? 

Ist permissible (ia) t0 stipulate note as dower (owshy)? 

4, Where a person steals note fiom a safe place, would it be imperative 
(raid) to punish him by hand amputation or not? 

5. Where a person destroys note of another person, would he be 
required to give note xs compensation or equivalent dirhams (silver 
coins) may abso be given? 

6. Is sale of note for dirham, dinar (gold coin), or falus (copper cains 
sing, fal) permissible? 

7. Where note is exchanged with clothes, for example, would the sale be 
simple sale (boy mutlag, sale of goods for moncy) or barter sale (buy 
‘mugayda, sale ot goods for goods)? 

8. Is tt permissible to give note as loan (gant? If yes, would the 
repayment be mandated in the form of note or dithams? . 

Ist permissible to sell note on fixed-term credit for ditharns? 

10, Is advance-payment sale (calam) of note permissible whereby dichams 
are paid in advance, for example, on the term that note(s) of » 
particular description would be received after a month? 

AL. Ts it permissible to sell a note for more than its face value, for 
example tale of 10-ditham note for 12 ot 20 dishams or similarly for 
Jess than its face value? 

12. If the sale stated in the last question is permissible, would it also be 
permissible where /ayd wants to borrow 10 dithams from Amar, and 
‘Amar says, “T do not have dithams but I may sell you 10-ditham note 
for 12 dithams on one year installment-basis credit with the 
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agreement that you would repay one dirham every month?” Or thi 
ttansaction would be impermissible because it is a device (bild) 
receive riba (interest)? If the said transaction is permissible, how ia i 
different from ‘iba, and why is ir held lawful (als) and riba 1 
forbidden (Aaram) although both result in excess? 
Benefit us with your reply. May you get reward on the Day of Judgment? 


Sheikh Abd Allah Mirdad Makhi 
Sheikh Hamid Ahmad Muhammad 
Muharram 1324 AH, Makkah 
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Legal Position of Note 


| 


I praise iv for All, the provider of unlimited blessings, Peace and 
sings upon our master (Propher Muhamsnad), his pure family and the 
panions, Allah bless them. I pray allah ro guide me towards the 

tect, and help and support us 

Note is a very recent and new invention. You would not find even sts 
in the books of previous ulema, not even Tha Abidin sl Shami 
1253 AH) and alike whose era has just passed. However, our imams, 
yy Mah capitalize theie sincere efforts and bless us with them, have 

re ‘enough explanation of religion and nothing.about it remains hidden 
tin is as cleat and bright as a day. They developed principles (aw) and 
sented everything separately. They set general rules (Awbuf) that cover 
umerable cases Vega), Ax a result, knowledge inhented from them 
pears to encompass every new invention. Hopefully, Allah will not 
fr this world of ulema who have the abibiry 10 extsact hidden 
junctions and benefits from those easures. But it is tre thar some 
ple have more intellect and greater foresight, and human beings do 

jt mistakes and also make correct decisions. In fact, knowledge is 
divine light (mur) that Allah casts in the hearts of His choven ones. So 

kr have no option but to pray Allah for guidance towards the correct, 

Ih is sufficient for ux and He is the greatest source of help. We trust 

‘and then I is Prophet, Allah's peace and blessings upon him. 

T now reply with His help and guidance. 1 say (ago) that your first 
tion is the buse of all other questions. When the nature of the 
stioned puper (currency note) decided, all related rulings of Shatia 

id become cleat without uny confusion. 
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Note is a Valuable Asset 


[Question 1: Is note an asset (ma) itself 
(ond? 

‘The substance of note is known. It is a picce of paper, and paper is 1 
valuable asset. In the form of cursency, this papcr has an. increase! 
attraction for people and has become more worthy to be :rcumulated for 
a needy time. These characteristics also constirute the defininon of asset 
AAs stated in Shami, Babr cic, “An asset is a thing that bas artraction for 
people and is capable of being kept for the time of necd.”! 

‘We know that Sharia has nor prevented us to benefit from out piece ol 
paper unlike wine and pork. This forms the base for value of an asset 
stated in tha Abidin’s Séam and cited in it from Tabb, “An asset is 4 
thing that has the quality of storage for usage in need.”? Moreover, value is 
aan essential characteristic of an asset. Again, it is stated in Sumi, with 
refetence to Babr and Hawi Qudi, “Assct is anything, other than human 
hheing, that has been created for the benefit of human beings, and i 
capable of being saved and usage at discretion.”* 


Reference for note from earlier books 
Tbn Humam (d. 861 AH) states in Fath, “If someone sells a piece of puper 
for 1000 (dithams), the sale would be permissible and not improper 
(muakral)."® This. statement provides the basis from Sharia for note that 
Thn Humam wente about 500 years before the circulation of note as 
‘currency, Note is the piece of paper that is sold for 1000 dishans, His 
statement is not astonishing since such miraculous acts have oecnred from 
cour ulema abundantly, may Allgh bless us with their efforts in this world 
and the Hereafter (Adhin). So there is no confusion in that note is a 
valuable asset (mal almatqumm) self, which is bought, sold, gifted and 
inherited, and all transactions of an asset apply ro it. 


Refutation of the doubt that note is certificate and not axset 
1 say that it is incotrect and wrong to perceive note as a certificate like 
bond. ‘This wrong perception would imply a situation that can be 
desenbed as follows. The state issuing note takes loan in the form of 
dicham from the receivers of note, and in the form of note, the state gives 
a proof of loan and its value. As a result, the state cepays the loan when 
bearer retums the note. When people transfer notes to others, they 
actually take loan from the mew receivers. In this way, they assign their 
debt receivable from the state to the new receivers, and give the notes as 
proof of this hawala (assignment of debt) so that the new receiver may 
faim repayment from the stare. Likewise, the loan and assignment of debt 
‘epeat on every transfer of note. This would be the meaning of note if it 
were a cemficare, 


ot only a certificate like bond 
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ven an invelligent child knows that the said perception is wrong, and 
people who use notes do aot mean 1. They sever intend any loan or 


biher party in his creditors’ book nor docs he give dizection in his life, oF 
before death, to his heirs to repay the loan and have the note retiracd, 
Most uf the moneylenders never yive loan without fixing « pesodic iba 
‘until full loan is repaid, But as you know, they receive note for dirhams 
Without asking for monthly or annual riba If they believe the exchange a8 
lending, they would not leave without recenving nba. 

‘in realy, everyone intends to exchange and sell notes while dealing 
with them, Receiver of notes knows that he has acquired notes for 
Uishams, and the perton giving the notes knows that he has released notes 
from his ownetthip for dithams. The receiver considers the notes at his 
ausets und property like dirhams, dinars and feéws (copper coins), He saves, 
tills, bequeaths and donates notes. People always think the transfer a» 
Sale, and theie objective i> also to sale. Transactions rely on underlying 
bjective. We know that ‘acts depend wpon intentions, and one pete 
seward according to his intention.” 

Tn thm, note is a valuable asset for people, ‘They save and accumulate 
note, and it hus attraction for them. They sell and buy stand treat it Whe 
other assets 


Face Values of Notes 


Notes have high prices xs face values, for example 10, 100 and 1X) 
dithams, I say that I have already quoted from Farh that a piece of paper 
may be sold for 1000 [dirhams}.’ The only requirement is the consent of 
the seller and the buyer. So theie cannot be any question ubont the pieces 
ff paper [notes] that have consent of groups of people who have agreed 
‘various prices of cach of those papers in their practice (ixtlih) 

"Apat from this, Sharia alo values state-tssued currency. Where 
person steals stateissued 10 dithams, he will be punished by. hand 
imputation, But a person who steals silver weighing esal to 10 dirhams 
‘will not be punished in that manner if the price of silver is not 10 dirhams 
or more, as stated in Hidzya ctc® Similarly, copper weighing equal 
State isaued fulus of a ditham does not have value equal to a dirham or, 
Sometimes, even half-disham coin. This #5 also true for silver. In past, 
fiver weighing equal to two dithams was sokl for one dirham. Many 
jgnotant people used to buy it without knowing the riba involved in that 
purchase, Thus, fstarus as custency can increase the value to Rice, it may 
flko increase the value (o even thousand o& more ames 
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People who are aware of Sharia or at least have common sense arc 
aware that a cheap thing may receive an attribute that increases its value 
beyond thousands of similar things. For example, it luppened many times 
4m history that a slave giel was bought for 200,000 dithams while another 
‘was nor bought even for 30 dichams. This happened in spite of the fact 
that attributes have not distinct share in price. Even where hands and legs 
are not intentionally cut, st is the person that has the price, which the 
attributes raised because of increase in sttraction for buyers. 

Where a paper contains rare and novel knowledge (idm), it will nut be 
objectionable tf a person who is a seeker of that piece of knowledge and 
aware of its value buys that paper for 10,000 dithams. His act will be 
lawful. The Quran proves it and jurstic consensus (Jima) supports it. Allah 
says, “Bur tf a transaction has your murual consent." 


Writing és not an Asser 
‘Those 10,000 will not be the price of the writing on the paper because 
‘whiting is not an asset, as stated in Iideya and other books in which issues 
have been given with arguments." Ir 4 stated in Hida: 


The act of stealing Quin will noc attract the punishment of hand 

ampotacion if gol! plated. Reason i that wating ic oot wn asset and the 

‘Qurat is secured because ir cies divine words rather tha for its binding, 

Pages ur golden designs. Similarly, the amputanon will nat be ordeeed 

where any register a stolen hecause the objective of keeping itis writen 

camtenits, which arc aot assets. But an exception to this rae ik numerical 

reginter because numbers therein ds not have value for others, ana it would 

be stolen only for obtaining the papers 

‘Therefore, it is clear dat u piece of paper may have price of 10,01N) 
dihuens because of the weiting it has. So it will not unreasomble if note 
has pnce of 10 or more dithams because of specific printing and attraction 
for people. Sharia has not disallowed 1. This issue is quite obvious, and 
enough supporting evidence has been presented. 











Kinds of Assets 


1 say thar assets have four kinds as stated an Babr etc, The first kind 
comprises assets that are always money (thamay), that is, gold and silver, 
“These will always be moneys whether they are used to buy anything of 
old for anything, or they are exchanged with any other specie (jad) ox 
their own species, or users call them as moneys in custom (wf of not, for 
example, silver and golden pots that are not pure moneys because of 
. Workmanship and can be determinate (mufayae) in a contract of sale 
Exchinge of onginal moneys is called onginal-money exchange (af)? 
snd 1 conditions wall apply'to such a transaction. Reason is that Allah has 
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created gold and silver to serve as moceys and “His creations do not 
change’ 


lof selling anything or exchanged for anything, and they are never payable 
as liability (dayn), which is a charactenstic of money. So this objection 
‘Would not arise that in barter sale (bgy magayads, sale of goods for goods), 
oth counter values ate money from one aspect." Ibn Abidin has given 
this explanation to remove objections of al-Tahtawi. 


A question over the point of Ton Abidin 

1 say that an objection arises here that thiflys made of silver or gold, for 
example pots or braccet, do not create ability but they ate determinate in 
2 contract, as quoted from Babr, and this will be contradicted if his 
Uuafication is upheld. ‘To me, each counter value is a good in barter sale 
fd cannot be purely money even if itis money from one aspect. Reason 
is that sale ix not possible without money and good #s against the next 
kind of assets which could be either pure money or pure goods. 

The above two kinds of assets comprise things that are always either 
money or goods even though the other aspect may also be present. The 
example of clothes vas left unconditional by the author and was upheld in 
Commentaries and glosses on his book. His statement mplics clothes that 
do not have same value else ey will fallin third kind if they are regular a8 
regard: (1) mature, like wool or cotton, (2) place of manufactute, lke made 
in Syria or made in Egypt, (3) material, bke copper, (4) measurement of 
Tength and breadth, or (5) weight if they arc sold by weight. For this 
reason, advance payment yale (slaw) is petmissible in fungibles as 
discussed at appropnate place 

“The third kind comprises asscts that have some attribute, which makes 
them either money or goods in a given situation. I have put it differently 
from the definition given in Taeair that states this Kind of assets as 
moneys from one aspect and goods from the other." Such a definition 
would have repeated the concept of barter sale, as discussed under the 
second kind. 











ew words om the statement in Tanave al Absar 

Tsay that I have added qualifying words “have some attribute” to exclude 
the fourth kind that too is or is not money Init not for any attribute rather 
because of pracuce. Assets under the third kind ate known as fungibles 
(witht), Fusyibles may be traded with onginal moneys [gold ot silver] or 
things other than original moneys. In the first situation, where traded with 
original moneys, a fungible will alvays be + good whether the fungibe is 
described as consideration of the ouginal money is described as such, and 
‘whether fusible ts determinate o¢ not. For example, If seller says, “I sell 
this gold against this number of mounds of wheat or against this wheat,” 
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in both cases wheat would be the good. If the wheat is determinate, the 
sale will be simple sale (bay mtg, that is sale of goods for money). If the 
wheat is indeterminate, the sale will be advance-payment sale and the 
related conditions will apply. In the second situation, a fungible will be 
traded with a thing other than gold or silver. If the fungible is 
consideration for the thing sokl, the fungible will be money whether 
determinate or not. For example, If seller says, “I sell this cloth for this 
‘much wheat or these wheat.” The sale will be simple sale whether wheat is 
determinate or not, and delivery of the wheat will be required. However, if 
a fungible is sold as consideration of something: the fungible will be 
money where determinate, for example, if seller says, “I sold these wheat 
against this cloth,” or the fungible will be good where indeterminate, for 
example, if seller says, “I sold this number of mounds of wheat agains! 
this slave.” In each case, the sale will be advance-payment sale and the 
‘elated conditions will apply 

In short, where a fungible is tmded with gold or silver, it will be the 
ood sold. And in case of trading fungible with anything else, sf the thing 
is vold for it, the sale will be simple sale; otherwise dhe fungible will be 
money where indeterminate, and good where determinate. I have stated 
the same as Ibu Abidin had written but in a more specific and organized 
manner, 

‘The fourth kind comprises assets that are actually things but money in 
practice, for example fulus. tia moncys (things in use us moneys 
because of practice) remain moneys until these circulate as curcency, 
thereafter they revert (o the origin. Where users wish f0 use an asset as 
istilhi money, they must vulue it in felation to original money. Reason 1 
simple. An alternate is valued with reference to the original. For example, 
64 Indian fulus or 21 halalas (Arabian ulus) are valued as equal 1 
tone ditham. Users have option to agree to any ratio of values hecause 
there is no limitation on practice. About 20 years ayo, two types of fulus 
‘were used as currency in India, state-issued copper coins (called dowbs) and 
rectangular copper pieces (called mann) cach mansuri equal in weight to 
two double coins. Value of 64 Doubles was fixed at one dirham whetens 
the number of mansuri valuing one dirham wus variable, Sometimes, even 
80 smansuri were valued equal to one ditham. ‘This practice continued until 
‘mansusi lost circulation as currency. Hence, this all relates to practice or 
terms of users, and Sharia has not specified any Kimi for it. ‘ 

Now, you should know that note falls in the fourth kind of assets. As a 
piece of paper, it is actually an asset that is istilaht money because users 
teat it as money, Face valucs or denominations printed on notes are 
estimates of their values in relation to otiginal money as discussed 
‘Thetefore, the amount printed on note ix 4 practice without any 
restriction, and its reason and justification will not be questioned. By the 
grace of Allah, these discussions have showed the nature of note and 
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founded the basis of related injunctions. Now thete will be no hindrance 
in explaining the related rulings. 

Note is am asiet and nota certificate 

This was the answer (o the first question with additional discussions, and 
‘any further arguments seem unnecessary. 


Zakat is Mandatory on Note 


[Question 2: When note has value equal to or more than the prescribed 
limit (wisab) and a year passes, would zakat (annual mandatory alms) be 
payable on it or not?] 

‘With its conditions, zakat is imperative (wgi) on note, Reason is that 
note is a valuable asset iself and is not a cemificate or acknowledgement 
of debt. If note were a certificate, possession of the underlying asset would 
have been requited at least to the extent of one-fifth of prescribed limit 
for applicability of zakat Even the intention of tuade would not be 
required in case of note for the applicability of zakat since fatwa is that 
zakat will be payable on istilahi money until it circulates as currency. In 
fact, intention of trade is inherent to the usage of note otherwise it would 
be of no utility. It is stated in Fatawad Qari abHlidaya, “Zakat will be 
payable on fulus tll they circulate as currency if their value is at least equal 
to the price of 200 dithams [as per Sharia] or 20 mithga/ (a unit of weight) 
gol! Notes that come in possession before the end of year shall be 
included in the prescribed limit of its specie or will be valued for inclusion 
tn gold and silver similar to. commercial goods 





Note can be given in Dower 


[Question 3: Is it permissible (ays) to stipulate note as dower (mahr}?] 
Note may be stipulated as dower, and you already know the reason 

[that it is an assed], when its value is seven mithqal silver at the time of 

marriage (nitas). Any shortfall will be made up as in case of dower in kind. 


Amputation would be ordered on Theft of Note 


[Question 4: Where a person steals note from a safe place, would it be 
‘imperative (ej) to punish him by hand amputation or not? 

“Theft of note will attract hand amputation if the related conditions are 
found. ‘The conditions requite that the thief is of sound mind (aif) and 
adult (bade); he is not dumb oF blind; note was kept at a safe place; and 
other conditions are satisfied. The note must also have the price of at least 
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10 pure dirhams on the day of theft and on the day of amputation. Again, 
the reason for this ruling is that note is ~. assct as already proved. 


Note is Compensation for Destruction of Note 


[Question 5: Where a person destioys note of another person, would he 
bé required to give note as compensation or equivalent dirhams (silver 
coins) may aso be given?| 

Destroyer of note will compensate by giving note. He will not be 
compelled to pay in the form of dishams because note is a countable thing, 
and two notes of same face values are considered equal if the issuing 
authority is same. If issuing authorities are different, values may differ 
even if the state 1s same. For example, note of Allahabad or Allahabad. 
Calcutta has more" circulation than note of Bombay in North laste 
states of India and vice versa, Mostly, note of one place is accepted for 
lesser number of fulus at other places, accordingly, notes of similar free 
‘value will not be considered equal unless they have equal circulation, 


2 


Sale of Note 


Sale of Note is Permissible 


[Question 6; Is sale of note for disham, dinar (gold coin), or fu (copper 
coins sing, fab) permissible?| 

Sale of note for dirham, dinar or fals is permissible as practiced in all 
cities, and you already know its rescarch, 

| limited the answer to the above words since discussions in reply to 
the first question had clariGed the issue. When I had finished this book, 
some ulema quoted an alim (individual scholar from ulema)! as saying, for 
discussion rather than for opposition, that Ibn Abidin had added in Shami, 
‘while explaining the condition for valid sale requiring, goods to be valuuble 
asset, “Sale of a piece of bread is void (bat) because an asset's selling price 
must be at least one fals for its valid sale," accordingly, sale of note 
should be void, leave aside its being forbidden or improper, because the 
piece of papet [uote] does not have the value of even one fals. 

Tsay that he raised the said issue before reading this book otherwite its 
contents would haye answered his objection. In fact, dhe answer is in his 
statement ‘the piece of paper [note] does not have the value of even one 
tals 


‘Value is for thepresent form of an asset rather than its origin 
Reason is that the paper [nate] now worth 100 or even 1000, and dhe 
present condition of a thing is scen instead of its origin. 

‘Muslims customarily sell sinall and big clay pots from ball and plate to 
basin, and no one refuses those sales although origin of the pots is clay, 
which is not an asset 

Tf original form is considered, the issue of one fals will be self. 
contradictory hecause a piece of capper equal in weight to a fals does not 





"that is, Hamil Amad Muhammad Jaddaw, All le him 
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value one fals or even half of it. For this reason, some people have the 
habit to strike coins. They precast like coin-makers and put melted copper 
in it to strike fulus, and the profit is twice the amount of cost incurred, 
‘They declare striking of fulus more profitable than staking of dithams, In. 
short, if origin is seen even value of one fals is not equal to. value of its 
original form, so fals should not be valuable asset. How could fas itself 
bbe used as price and money then? 

While answering the first question, I discussed the ruling about a paper 
containing rare piece of knowledge. Anyone who sees the paper will 
believe that the present condition is considered rather than the previous. 

‘An alim is respectable a3 per Shara, logic and custom, and it is not 
thought that by origin he is also among people for whom Allah declares, 
“Allah is one who has created you from your mothers’ wombs such that 
you were unaware of anything,”? He is honorable because he has acquited 
tn attribute that makes him respectable for \lah and His creatures, This is 
also trie for the paper in which the rare knowledge has been written, 
Similarly, printing has created utility and consequent attraction for people 
in note, und they have accepted it for usage and saving, 


‘Value of asset does not demand recognition as an asset everywhere 
Non acceptance of note everywhete s 2 haseless objection. No one claims 
tt a condition for valuables. Majority of currencies have this fearure. 
Different fulus that are used here fin Hijaz] are not acceptable in India 
Similarly, fulus used as currencies im India are not acceptable in Heja7 
Conversely, note of India is acceptable in -\raby and sale at slightly lesser 
price does not contradict acceptance. In fact, I myself exchanged 2 500- 
disham Indian note for 33 dinars and five dithams in this city [Maku] in 
the month of hu al-Hijjah. Tt was full price of the note because dinars 
worth 495 dithams, and five dithams made up the sum of 500 dirhams. It 
is at the beginning of chapter on void sale in Kafays that a thing, will be 
asset if all or some people declare it asset? Similar is stated in Fath. Its 
stated in Sumi, with reference to Babr, from Kasbf afKabir Unat asset ts a 
thing that has attraction and is capable of accumulation for time of need, 
and presence of value is proved when all or some people declare it asset." 

It is apparent that ruling about fal, which the alien pointed, is unrelated 
to note. 








Research of the minimum price fora valid sale 


Before proceeding further, I think it proper to analyze the condition in the 
objection that an assct must have a minimum price of one fals otherwise 
its side will be void. This will prevent others from confusion arising from 
the limitation which this condition has created for a thing expanded by 
Sharia 


‘SaLeor Non 15 


1 say dial the origin of this condiion is Quepa. The condition was 
copied in Shani from Babr and in Babr from Gena. 


Few words om the statement in Tanair at Absar 

Tits author's view was followed and overstated by his disciple al-Ghazni so 
much so that he included this condition in his book Tausir in chapter of 
iiscellancous sales just before part on original-moncy exchange, although 
sources of Tanvir, Ghurar asd Drar, axe silent on this matter. Al-AIai, the 
author of commentary (shard) of Tanwir,referted back the issue to Quniya 
In fact, author of Tarver has himself accepted this fact in Manhat al 
Ghafjar, commentary on Tanair, by stating it and narrating, “It is also from 
Qumeya,) a8 dhe passage before this narration has been copied from uma 
in which sale and gaft of beat of pigeon in significant quantity is stated as 
vai 





Some points related to juristc ethics (ras ab-renfi) 

Dunya is famous for its weak citations. Ulema have expressed that issues 
‘of Quniya would not be accepted if they contradict famous hooks of the 
fil They expressly declare thar if a statement of Guna opposes 
Principles of the figh, it will not be accepted untl some viher 
authenticated reference is not found in favor. Trust is in book which 18 the 
source of copy rather than the copice. Large number of copies docs not 
remove the weaknesses of narration when only a single book is base of all 
copies. I have given all these disenssions in my book on guidelines for 
sufi, titled Fast ul Quda fi Nuke af-dfta. For example, itis stated 1m Zakhina 
that it is tecommenced (martahab) to stand after sda i talawat (a ritual), as 
this iste wat eater copied in Tatbhanipa, Ghunpa and Mugmarat 
Authors of Babr and Dur followed them hut it was declared weak in Babr: 
Ibn Abidin stated that reaton for the weakness was Zahiriya being the only 
book which had narrated it, and that is why all latter ulema quoted only 
Zahinya as its source.” 





Rajon ofthe statement of Quniya frm transmited sours 
tis known that the subject issue of Quay has neither been copied in 
huge number nor it Quaiya authenticated like Zahinya so its weakness 
cannot be removed. If the condition had been merely weak, it would have 
been like rane hai (bith shag) but i is tke contradictory Idi (badith 
i mnkir), Wt has both the conditions of a contiadictory hadith, that is 
‘opposition of famous books of the figh and opposition of the rules of 
Sharia, The condition opposes famous books of the figh beemuse Vath, 
Shurnnbulalya, Tabtows als Dur, Shami and other authenticated books of the 
Tigh state sale of a piece of paper for 1000 as permissible * I prays Allah to 
bless those authors because they have stated “a” piece of paper [means 
“single paper). 
“There is another strong and undeniable argument. All us imams have 
juristic consensus, according to famous narrations from them, and all 
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texts, commentaries and eatlier collections of rulings (fatand) have 
consensus that sale of one date or one walnut for two dates or two 
walnuts is permissible. In Fath and Dar, ules added that (wo needles may 
be sold for one needle” We know that none of these things worth one 
fals. In Indian cities, a good number of dates arc priced a fals, whereas 
here in Makkah dates are cheaper. It is also true for walnuts, but walnuts 
have higher price in India, and eight to 25 needles cost a fals in India. ‘This, 
is a clear proof of contradiction hy Qunpya of all famous books and rulings 
of all imams. Although Tbn Humam has preferred statement of” Imam. 
Muhammad alShaybani, natrated by al-Ma‘al, that sale of one date for 
two dates is improper but he said it improper because of the excess on 
fone sic rather than for the price of less than a fas. If one type of date is 
sold for another type of date, neither narration of Imam Muhammad nor 
the preference of Ibn Hummatn will be relevant. ven that narration only 
dechtes the sale as improper. It sill does not support the condition 
claimed by Quuiya that sale wll be void and will not take place al. 


Refiaton of the statement of Onniya from rational ewes 
Indian subcontinent so lye that its width is degrees to 35 degrees 
Nouth of Equator, and its length 1s 66 degrees to 92 degrees East of 
Greenwich. In this vast area, majority of poor has economic activities 
involving sale and purchase of things that have prices of a fals or a 
fruction of fas like half, quarter o¢ octant fas ete. 

Most poor buy vegetable and cooking oil each costing half fals, three 
common spices cost quarter fals, onion and garlic cost quarter fals, and 
salt costs quartcr fas. From these items, they prepare curry at a total cost 
of one and three-quarter fulus that can be used two times in a day, once in 
‘momning and the other in evening. ‘They buy oil for lamp for half fals that 
burns from evening till midnight. A large bag of drinking water now costs 
half fals but recently had the price of one-third of a fals, whereas a box of 
‘mitch costs half fals. For their family, they buy a reasonable quantity of 
‘mangoes, the most delicious fruit of the Indian subcontinent called anab in, 
Arabic, anba in Persian and a‘am in local language, for half fals and Wkewsse 
black berries and tamarind pods for quarter fals. ‘Those who eat paan 
spend one and a quarter ulus daily buying betel leaves for half fals and 
betel paste, betel ur and edible tobacco cach for quarter fals, Tobacco 
costs half fals. Similarly, « great number of things are sold for parts of a 
fals and even octant fals of half of that. 

If above sales are not permitted at prices less than a fals, there would 
he severe restrictions. People with limited resources might not survive if 
the above sales practiced by thousands of Muslims are déclared void 
preventing them from buying anything for less than a fals when theit 
feeds can be meet with half fals or octant fals. It will be a heavy burden 
on them whercas this soft and casy Sharia has come to lessen theit burden. 
In fact, most of the time they would not get that much money since the 
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‘curry costing one and three-quarter of falus would then cost at least eight 
+ falus. Paan users who spend one and a quarter fulus would spend four 
Falus, Likewise, we can estimate the expected prices of the other things. 

If a poor does not have more than two fulus for curry, and we impose 
cight falas on him, what should he do? Should he merely eat flour or chew 
ddty bread of barley without any curry that could soften it for eating and 
help in digesting it. People generally eat cusry with bread. If they do not 
have curry with the bread, st would not be suitable for health and may 
develop diseases since avoiding an addiction is self-enmity, Alternatively, 
cither he should beg which is disrespectful and forbidden or he should 
snatch which #s abominable and liable to be punished, 

“The condition will also require shopkeepers, sellers in streets and home 
eliverers to sell all such necessities for free that do not worth at Teast 
fals and, therefore, are neither asset nor have any price. Why would sellers 
agree 10 that condition? Even if they agree, all poor must be given their 
necessities free of cust because one poor is not preferable aver others 
‘This would result in clonuse of sellers’ businesses, 

"Therefore, there is no altemate to permission for trading of all things 
including those priced less than a fals. No doubr, the holy Quran permits 
sale with the unconditional declaration “Allah has made sale lawful,” and 
‘with the statement “but if a transaction is according to your mutval 
consent." Permission of sale transactions has the objective of removing 
the above problems. Limiting the domain expanded by Allah will result in 
everting to those problems. Ibn Humam states in Fats 





If sale had ane been permitted af reason for trading ownership of money 
tnd yoods, there woul have eased a nced to cheat or beg or people had to 
Await til death, all of which are clearly unacceptable ways. To beg i 
insulting and uncewarding effort that nu une wants and it also decreatcs the 
respect. Sale enaures sureval of needful and fulfillment of needs with good 
adninsteation "2 


Shatin has not imposed any limitation on sale. Sale transactions have 
been permitted, which involve exchange of an assct with another asset, T 
Ihave already described asset as anything that attracts usage and is cxpable 
of safety for the time of need. This definition fits to the things stated 
above and to other things that are bought for half or quarter fals. So 
Claiming sale for less than a fals as void is unacceptable extension over 
Sharia. 

"Again, someone might say that Sharia has not fixed value of a fals. 
Value of fals changes with time and place, and it is not possible ro use fals 
of each place as measure at that place because, as already stated, worth 1s 
proved even, when few people accept a thing as asset. So it will be 
imperative to search continuously for the smallest fals of the world. This 
willbe a problem which the rule of Sharia avoids. 
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{pibkklen Whee memuring units lev than hall OF 2 sa are avadables 
there ie mo doube im thee adoption “For example, one-founlh aed ond 
sithih of aad (a cubic measure swale than st) are fred in Egy 
Further, although Sharia has not fixed ay measurement les than Ialf 
wt for ligious nancial obligations, Ike pune ale (for) Ona 
frandatry hon at the en of Kaman (ape fi). int meccoay chee 
lesser measutes that are known for certainty are rerdcred incteenee 


iimh be imperative tat all ucts discussed above that have prices len 
tha a fal ate valuable assets. And where currencies lets than fale ane 
seamnai iere is mo doubt in their adoption as money. Hor example, 
auarter and ocrant fils are used in our cites. Although Sharia has noi 


<usrencics that are known for certainty are rendered ineffective, ‘This ie 
‘What Ehave, apd Allah has knowledge of the correct 
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Sale of Note is not Exchange of Goods 


{Question 7; Where note is exchanged with clothes, for example, would 
the sale be simple sale (bay mila, sale of goods for money) or buster sale 
(bay magayda, sale of goods for poods)?] 

Since note is istlaht money, its exchange with clothes will be simple 
sale and not batter sale. No particular note will be required in sale rather it 
‘will be a ability as discharged through fulus. 
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Lending and Credit Sale of Note 


Lending of Notes is Permissible and the Repayment 


[Question’8: Is it permissible to give note as loan (gard)? If yes, would the 
repayment be mandated in the form of note of dichams?] 

‘Note may be given as loan (gon) because it it a fangible as discussed, 
The debt will be repaid by giving similar thing (note) since it is a 
characteristic of debt. In fact, no lability (deys) is repaid except through 


similar thing, unless parties agree otherwise. 


Credit Sale of Notes for Dirhams is Permissible 


[Question 9: Is it permissible to sell note on fixed-term credit for 
ddhams?} 

It is permissible to sell note on credit of fixed term against dirhams if 
seisen (act of taking possession) of note occurs in the same meeting 
{mgik), and the contracting partes (agin) do not separate selling liability 
gins lability. 


‘Trading of fulus with original moneys without mutual seisen 


Research? shows that sale of notes for dithams is not original-money 
cachange, which requires mutual seisen (gahdayr, scixcn by both parties) 
father it is like sale of fulus for dithams. Original-money exchange means 
sale of original money for original money as defined in Babr, Dur! etc, and 
wwe know that notes and fulus are not original moneys. They are moneys 


) Means reseatch of permissibly of trading fuls with orginal moneys with seisen 
from only One side as opposed to the opinion stated in Fatanws Qa ab Hidaya. 
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because of practice among users so long as they circulate as money 
otherwise they will revert to be articles Ulema have expressed non. 
applicability of original-money exchange on istilahi moncys in Shami, Buby 
and Zakhina from jurists (mashaikh)? These are moneys because of 
circulation (ring) as money 30 seisen by one party (ahad abbadleyn) is a 
condition, otherwise the transaction will be forbidden. Reason is that the 
Prophet has forbidden sale of liability for liability. This rule has heen 
exptesed by Imam Muhammad and wusted in Mui: Hawt Qudo, 
Racperiys, Babr, Nahr, Fatawo-i Hanoi, Tanwir, Dur, Hindya etc, anid it is 
also the henetit of ruling of al Isbejabi as Tbn Abidin hus quoted from him 
with reference to Bab 

It iy stated in Hindiya from Mahal, “Where a person buys fulus for 
dithams and scisen of duthams occurs but the seller does not have fulus, 
the sale will be permissible." 

Its stated in Hindya from Fam et: 


Wheve  peson buys 100 fas foe z dirham an the seller makes wise of 
lam but the buyer does wok make seiten of fun 0 lng, that flan ot 
circulation a» currency, in ths ce the sale will mt be word accoadiog te 
junite analogy Ona. 1 seinem of $0 fluc occurred and later “the 
‘vation ceised, half ofthe sale wil be vo; and i creation continues, 
the tale will wot Be invalid and the buyce wall make seven of the remai 
flue? A simile transaction has been ated at permis in Hindu foun 
‘Mab Sans 


14s stated in Hindi feom Zabine 


‘Where fulus or grainy are bought for dichams, the contract is not oxginal- 
‘money exchange, and if xler and buyer separate after making actual siren 
by one party, the sale wall be permisible If ao actual tisen excurs and one 
party maket scien only by order, the sale will be impermissle, whether 
Driginal-money exchmge o¢ not ‘To elaborate, if a person ewes ulus or 
4ains 10 another and the borrower buys thoxe fulis or graim for some 
Alicharns; now it parties separate without seisen ofthe dichams, the sae wil 
be void It is imperative to remember this nude but people are unaware of 
iv 


Again its stated in Hind from Zakhine 


Where n ditham is given to get » number of fulis and a half-dicham coin, 
the sale will be permissible. However, if parties separate after seisen by only 
‘one party, the sale will he valid to the extent of fs but void for the half. 
dlicham coin, If even the disham was not given by the end of the meeting, 
the sale will be vord in tality including half-didham coin and fulus® 

















1 That, Mabit of Tavs al Sar-Shet 
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Tis stated in Hindi, again from Zaki 


Where a person buys uthing for few fulus and the seisen of Fulus occurs; 
the partes separate andafterwacds and the seller finds that some fulus art 
hase and he retums them to get other fulus; now if all the folus were 
payment of poods, the contract (ayd) will not be void, whether the base 
falus were few or alot und whether they were replaced or not. Where all 
the fulus were consideration of dishams, i seuscn of dishamns was made and 
base fulus are retumed, the comtracr wall sll be valid. Silly, if all fulus 
‘were found to be base fulus,veturned and replaced, the sale would be valid 
ven if good fuls have wit been taken a8 yet. But if seisen of dishams did 
‘not occur and all falus are cetumed, the aale woukl be void according, co 
‘Abu Hanifa, Allah he pleased with him, even if good pure fulus were given 
in the sume meeting, However, Abu Yusuf and Imam Muhammad declare 
that if pure filus ate exchanged in the samme meeting, the sale will be vabi! 
‘otherwise it will be void It some falus are found to be bare and retumed, 
the sale will be void in thote fulus according tu joristic analogy, Abu Hanif 
Ucclures, according to juastic preference (Dich, that it the fulus returned 
fave ew” and they are exchanged in the same meeting the contract will wt 
be invalid. There ace many cations (rimgaf) from Abu Hanifa about the 
edning of word “few.” One statement is that more than balf of total filns 
js beyond few and lesice # not. A second citation declares even the hulf 
‘beyond few, whereas third shows mone than one-thind as more than few 








1 have cited many references from Zakhira to show that so far Zakhira 
hhas supported our view on sale of fulus for dithams and has not indicated 
any disagreement. It is notable because | am going to present a 
contradictory statement from Zabhins in the matter of sale of one fals for 
two fulus, 

is stated in Durand Tanwir, “Where fulus are sold for fulus, shams 
for dinars and one party makes seisen, the transaction will be pernussible; 
however, if parties separate without any seisen, the transaction will not be 
permissible.” To conclude, the rule for the issue is apparent and there is 
abundance of citations in support. Siraj al-Din Qan al-Hidaya has opposed 
the rule declaring mutual seisen in the same meeting a condition and 
deferral of seiven as forbidden. .\ question posted to him stated, “Is sale 
of a mithgil of gold for a pile of fulus permissible?” He answered 


Sale of fulis for gold or silver with deferted scien is not permits att 
tlema have expressed that advance-payment sac is not permis: 49 to 
‘things that are sold by weighing (aur), like gold, silver and cop wr, execpt 
here che thing recewable in advance-payment sale is a Comvweouhty, bike 
saflcon, eather than a kind of money whereas fulus are moncy ssl an more 
commodity 
[Al-Ilanoti objected to the opinion of Siraj al-Din in reply sw a question 

‘fegarding credit sale of fulus for gold. He stated, ““-he sale » permissible if 

at least one party makes seiten because according to Hazara scisen by 

‘one party is sufficient in purchase of 100 fulus for a dicham."" He added, 
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“Same mule applics to sale of gold or silver for fulus, as stated in Babr from 
Mubit3® s0 one should not get deceived by opinion given in (Siraj al Din's) 
Fatwa Qari ab-Flidgya”" This objection was answered in Nabr saying, “By 
‘sale’ Siraj al-Din intended to say advance-payment sale because fulus have 

‘an aspect similar to money, and advance-payment sale of money with 
money is not valid, for the reason that fulus are not commodities (ix), 
seisen by one party was considered sufficient” I say that this is the 
benefit of Siraj alDin’s words “our ulema have expressed that advance 

Payment sale is not permissible in two things that are sold by weight” ax 
‘quoted above. 

Ton Abidin has not cestsicted his answer to the above {reply in Nabr] 
saying that the opinion of Siraj Din is based on the understanding from 
Jami of Imam Muhammad in which mutual seisen is stated a5 a condition. 
He adds that opinion of Siraj al-Din will not be objectionable from the 
statement of Baris which was based on Maia of Imam Muhammad '* 
‘A ittle before this natration, Ibn Abidin has cited from Zakbia and Bahr. 


In chaprer on oxiginal money exchange of Mold, Imam Muhammad lus 
seated ite of sake of une fas for two determinate (madapa) fli without 
condition of mutual semen, whereas in Jami, he bas stated that matual 
seven is a condition. Somme of jurists did’ not correct his second ruling 
‘Mabon that mural seisen with determination was « condition of orgie 
roney exchange, which is mot the subject here. And other jurists cocrected 
it because Fulus are commodity from one aspect and 
spect, So from one aspect, 
‘other wspect, mutual seisen 
Tsay that Lave a strong reluctance in accepting the opinion of 
bn Abidin which he has written, ing Zakhira nnd Baby, that the 
statement of Jami proves the condition of mutual seiten [in sale of one fala 
for two fulus]. When I referred to Jami, I found our that Imam 
‘Muhammad has narrated as follows from Abu Yusuf who has narrated it 
From Abu Hanifa, 












Where two ratas (a cubic measure) of fat is sold for one rata, one ogg for 
‘wo eggs, one walnut for two walouts, one fals for ro fulas or one date 
for two dates Innul to hand, such that both ate determinate, the transaction 
will be permissible This is also the opinion of Abu Yusuf whereas Imam 
‘Muhammad declies sale of one fale for two fulus as impermissible hut sale 
fof one date fo rwo des as permissible 


Opinion of Imam Muhammad that it seisen be ‘hand to hand!’ is used 
as an evidence [in support of stating mutual seisen 4s a condition), but one 
who has served Figh knows that these words do not mean actual mutual 
seisen by hand to hand. Ulema have interpreted these words as 
“determinate” in the famous hadith about riba. It is stated in Hidaya that 
words “hand to hand” in the hadith mean things that are mutually 
determinate [determined by both parties and liabiliry remain on none side), 


[Lenni an Camper Sate oF NOTE 25 


as narrated by the companion Ubada tha Samit, Allah be pleased with 
hhim.!? This is valid because the companions (sahahd) descubed mutual 
eisen as a condition only for oniginal-money exchange, and all other 
transactions in which 1iba is possible only determination 1s condition, as 
stated in Hlideya etc It is stated in Tamir that assets in which iba is 


when wheat is sold for wheat and both are determined before parties 
Separate without mutual seisen, the transaction will be permissible 


Few more words on his statement 

If the words of Imam Muhammad stated in Jami are taken to mean mutual 
seisen, mutual scisen will be a condition not only in exchange of fulus with 
fulus but it will be also apply to exchange of dates, walnuts, eggs by those 
‘ulema who declare the condition as applicable to all those transactions, 
like Nahr, Dur etc. Reason is that all those transactions have becn staied in 
the same manner especially in Jami in which the condition is written after 
exchange of dates whercas exchange of fulus is stated before dates. 


Addition of more words on bis statement 
‘And this is not the opinion of any our imams, xo it is imperative thar 
words “hand to hand” aze tuken to mean determinate; and word 
“determinate” from Imam Muhammad is taken as interpretation of words 
“hand to hand” otherwise word “determinate” [in his statement) will be 
useless and without any benefit because mutual seisen already inclndes 
determination, and subsequent statement of “determinate” would be 
redundant, This is the reason for which al Marghinani excluded the words 
“hand to hand” und only copied the word “determinate” in Hiidays from 
‘Jami. He quotes [Imam Mubammad, as stated by Badar al-Din Ayni in 
Banayal as saying, “Sale of one egg for two eggs, one date for two dates 
and one walnut for two walnuts is permissible, and [sale of] one fals for 
two determinate folus is permissible-® 

‘Hence, there it no support in Jami for the claim of those seniors [about 
mutual seisen). Even if itis assumed, an apparent and undeniable opinion. 
also exiats as given in Mabrad of Imam Muhammad, and possible opinion 
‘cannot stand against his expressed opinion. Therefore, his opinion given 
in Mabsut should be tzusted; and the guidance is from Allah 
Frew wordt on statement of on Abidin 
You should know that this entire discussion so far was in view of the 
ruling of Tbn Abidin with the objective to show henefit of the statement 
Cf Jami. In fact, the opinion of Siraj alDin does not require support from 
the statement of Jami to prove mural seisen. Neither opinion of Sirah 
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al-Din claims it! nor does lis statement depend? on the statement of Jani 
because he has declared credit as forbidden which makes neither mutul 
seisen nor even mutual determination imperative.’ For example, a 
transaction to sell a cloth for one ditham cash involves neither credit nor 
mutual determination. Mutual determination will make credit forbidden 
because objective of credit is to facilitate acquisition whereas determinate 
itself means already acquired. 


Few mare words on bis satement 
If opinion of Siraj al-Din were supported in this manner from Jami, i 
‘would lave a justification” and remained protected from the objection, 

| say that even the condition of mutual determination applies only to 
assets in which ba is possible (amul afriba) that are things sold by 
volumne or weight and do not include things that are sold by counting. 

It is stated in in Fath etc in chapter on advance payment sule where it 
states, “It i impermissible only in assets in which iba ix possible when 
these are exchanged with the same specie, and things sold by counting axe 
not assets in which riba 1s possible." 

4 Beeause he is chiming it as advance payment sale and Ibn Abidin toed ie 
towards eviginal money exchange. 

* Because advance payment sale 6 actually not permissible m fungjbler whether ia 
things for which mutual scisen isa condition ike advance-payment sale of money 
for money, oF otherwise ike advance-payment sale of goods for money. 

“Tr would made sscerainment imperative if ascertainment on bei sides were 
imperative 1 avoid credit, and this is wot the case rather sometimes both 
conditions are absent such that neither credit wor ascertainment on both sides 
ound, as stated in the example. 

"That it fae of the ruling given in his fatwa about impermisibiiy 
although here it Iyppened because of original money exchange “eather thin 
sadvance-payment sale It falls within the ambit of what has beca mentioned in 
‘Hindya with eerence to Made that borteneee of grain buys the grain from lender 
Of the grain fo 100 dirhams. It is permisible when the similar grain purchased 
which $# owes! hy him feather than the same grain that had been bocrowed) and 
pays the price in the same meeting otherwise it wil be forbidden since partes 
separate leaving labilites on both side. It further states, “It is also the ruling fr 
everything measurable by volume or weight except dishains, dinars and fulus when 
they arc payable under lability frefer Hinde, wo. 3, p. 205), Hence, it also declared 
fulus among things that are like dichams and dinars, not permissible to be 
purchased when they ate de as lability even if price is paid in the same meeting 
‘The correct ruling is the one the author hak micntioned from Hindu with 
reference to Fatimid Zabhia that except in original money cichange, the 
impeeminsible is that neither of mutual sexcn i actually teanferred even if sclsen 
by ome side is by onder [lke payable under labiy is als in scsen by order] but if 
feisey by one side ix actualy made, the teansaction is pevmisible. Similar it 
mentioned in Sham (Ra afMabte| with reference 0 Wai Kerb Tn shor, 
declaring it'arginal-moncy exchange would separate it from the nilng expressed 
by oor ulema in numerous books of fils And Allah knows the best 
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As in the explanation of quotation of Kary stating “when neither of 
two [same specie and measurement by volume or weight) is present, both 
feacess and credit] are permissible” it is stated in Babr, “When the 
measurement [by weight or volume] and same specie both are absent, 
excess and credit both are permissible; so credit sale of one cloth of Herat 
for two clothes of Mard is permissible, and credit sale of chestnuts for 
coax is permissible > 

‘Under the passage of Karz that “except for original: money exchange 
neither determination nor mutual seisen is necessary,” iti stated in Babr. 

Its discussion is one which al-lsbejabi has given stating that when a thing 

measurable by volume o¢ weight is sok for another thing, measurable by 

volume or weight [espectvely|, whether specie are samme or diferent, the 
sale will not be permisable except when both are determinate things that 

Ihave been contracted whether present oF absent but the things should be in 

the ownership of seller 


Reason for declaring mutual seisen a condition in exchange of fulus has 
been stated to be the same that where one detenninate fals is sold for two 
indeterminate fulus, the seer will have the option to keep the determinate 
fals and demand one other fals from the buyer. Alternatively, the seller 
‘may yive the determinate fals and get it back with another fals since two 
{ulus ate recewable from the buyer. Seller's own asset fone fals} wall eran 
to him but the second fals will remain without consideration. Similarly, 
‘where two determinate fulus are sold for one indeterminate fals, the buyer 
‘would take both fulus and give one fals payable by him from two received, 
and the other fals will remain without consideration, as stated in Fath and, 
similar to this is stated in Inaya ete.” 

Clearly, this reason does not exist in credit sale of a dithamn for fulus 
and credit sale of note for dithams. Therefore, the best justification for 
opinion of Siraj al-Din is the one given in Nbr in which case it will be a 
rare quotation from Imam Muhammad fin Jami], as we will discuss in 
while, If this justification is not accepted, the opinion of Siraj al-Din will 
remain unsupported and without any previous authentic supporter of 
support from eatlicr books. The justification created for his opinion by 
Ibn Abidin has already been addressed and cannot stand the consensus of 
carlierjutists with chief ruling from Imam Muhammad in Mabsat, which is: 
the decisive opinion. 

Few words on statement of Siraj abDin 

1 aay that the opinion of Siraj alin has two deviations from the rulings 
of HanaGi figh. One deviation from what our ulema have expressed that 
the practice fof usage as money] has excluded fulus from weighable assets 
and included in countable assets. The other deviation is from what ulema 


* Means through the method that Iba Abidin has mentioned und if it i divested 
towards ociginal-money exchange, the weakness in it has already been shown, 
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expressly ruled that the status of falus money is voidable by practice of 
seller and buyer, and voiding the status as money will not void the practice 
that fulus are countable assets. These rulings are given in Hidaya etc. Iris 
stated in Hidgie 

According to Abu Hanif and Abu Yusuf, stmt of fulus at moncy ic 

settled between seller aod buyer by theie practice since othect have no 

authority (wiles) over them: hence, they may also void the stanus of fulus 

‘8 money in their practice. And when they void the stams of fulus at 

money, the fulus wil become deteaninate and will nt become thing sold 

by weight since practice of thee Jeaking by counting is ineact ™ 

Ina while, I will discuss Imam Muhammad's acceptance that starus of 
fulus as money is void in advanice-payment sale. He refuses it in sale for 
want of evidence. So when all of our isnams have jusistic consensus on the 
ruling, advance-payment sale of dirham or dinar with fulus is neither 
advunce:payment sale of two moneys nor advance-payment sale of two 
‘weighable assets. It is rather advance-payment sale of a countable asset 
{falas} having similar units with a weighable asset finar or dshatn), which 
is not wrong according to juristic consensus of our ulema. ‘To conclude, 
there appears to be no strong reason for the opinion of Siraj al-Din, 
however, he may be more contect than xe. 

Even if his opinion is accepted, we have sight to say that opinion of 
Siraj al-Din is applicable only to fulus and not currency notes which are 
not weighable assets. The paper pieces faotes) are not sold in custom by 
‘weight s0 the legal standard lof it by volume or weight) is 
absent as it is present in a fist from grains [volume] or a mole from gold 
[weight]. Hence, our point is secured from any opposition. And all praise 
fs for Allah 








Advance-payment Sale of Note is Permissible 


[Question 10: Is advance payment sale (adnan payment sal) of note 
permissible whereby dirhams are paid in advance, for exauple, on the 
term that motc(s) of @ particular description would be received after a 
month?| 
Advance payment sale is permissible in notes. It is sometimes claimed 
as impermissible because note is money and advance payment sale is not 
permissible in moneys, as already quoted from Nab. 


Research of permissibility of advance-payment sale of fulus 
Research shows that this claim is based on a single rare, citation from 
Imam Muhammad otherwise texts of figh show the rule that advance- 
Payment sale is permissible in fulus. Advance-payment sale is not 
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permissible in original moneys, which ate only gold and silver. Reason is 
that seller and buyer have no authority to void starus of gold and silver as 
moneys, which are original moneys, as opposed to things that are istilahi 
moneys. Iti stated in Tany irand Dar. ‘ 


Advance payment sale is permissible in everything whose attribute can be 
‘established, like pure or base, and whose measuremeat can be identified, 
like volume o¢ weight. The statement that the thing must not be original 
money excludes dishams and dinass because advance-payment sale i» not 
permissible in them; Imam Malik, Allah be pleased with hinn, bas opposite 
View in this ise. IF it i a thing saleable by counting, its units should be, 
more oles identical, for example, walnuts, opps and fals”” 


tha Abidin has comected the statement saying, “It is better to write 
‘fulus’ because ‘fas’ is a singular noun and not a common noun. 

Some jurists have pointed an opposite opinion from Imam Muhammad 
in this matter because he refused sale"of two fulus for one fals. However, 
the famous opinion from Imam Muhammad is like opinion of Abu Hanifa 
and Abu Yusuf and the difference is given in Nabr etc. This indicates 
that Nahr quoted it to provide a reason for the opinion in Hatawa Qant 
«ab Hidaya so that it has support even though it was not trared in Namadi. 
Tis stated in Hiidaya: 


|Advance-payment aale of fulus is permibsible by fixing sumber of fh, 
according 10 Abu Hanifa and Abu Yusuf but not Imam Muhammad 
bbecaune fulut are moncy. Abu Hanif and Abu Yusuf give the reason that 
fulus have status as moncy due to practice of seller and buyer, which they 
an void if they apace. 


Its stated in Pathe 


‘Advance-payment sale is permisible in fulut by counting, imam 
‘Muhammad has alo stated the same in Jam’ without any opposition; so this 
is the famous ruling from fam Muhammad. Some junsts argued that this 
ruling is from Abu Hanifa and Abu Yusuf and not Imam Muhammad 
because he disallowed sale of one fals for two ulus since fulus are money, 
and when they are money. advance-payment sale it not permissible in 
them. However, advance payment sale in fulus| # pesmissible in famous 
‘opinion from iinam Muhammad. He differentiates sale and advance 
payment sale saying that in advance-payment sak, it is mandatory that the 
thing promised to be taken must not be money. ‘Therefore, when he role! 
the advance payment sale of fulus as permissible, he suppkmentary voided! 
the status of fulis as money because advance-payment sale of fulus is 
possible only in the manner these are transacted, that is, by counting, This 
's syyponed to sale that can be applicable on money. Hence, there is no 
‘reason to void shee status as money in sale, and consequently, excess is not 
Permissible and sale of one fale fortwo fulus stands impermisse 2 
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Few words on the statement of F ath abQadir 
I say that there is an objection in this difference because Imam 
Muhammad is not convinced with the opinion that status of fulus as 
‘money could he voided bypartics to the contract where all others have 
‘consensus over presence of the status a8 money. Itis stated in Iidina 


Sale of one fals for two determinate fulus is permissible according to Abu 
‘Hanifa and Abu Yusuf but Imam Muhammad declares it as impermissible 
Liecause the status of fulus as money was set by the practice ofall pople, 


dlishams. Abu Hanifs and Abu Yusuf give the reason that the status of 
istihhi moneys as money is proved berween partic t0 transaction by theit 
Practice, as discussed 9? 


This entire discussion has been repeated and upheld in this manner by 
thn Hunam in Fath, the how could Iman Muhammad say that parties’ 
agreement for advance payment sale of fulus would mean acceptance of 
voidance of the status as money. Rather it is his cancellation of previous 
ruling by him, which was acrually not narrated from him but added by 
Jurists. This difference indicates that it was not the reason by Imam 
Muhammad, and he himself bas opinion that partis to contract may void 
status of fulus as money between them if thei intention to void the status 
is proved. ‘The intention is already proved in advance-payment sale 
because the thing agreed to be taken in advance-payment sale can never be 
‘money, Therefore, their agreement for advance-payment sale of fulus is 
evidence of voiding the status as money. However, this intention is 10 
proved in sale because it is not necessary in aale that the thing sold is not 
‘money, und it is not proved that parties have voided the practice. Hence, 
fulus remain money and consequently indeterminate, and the sale is void 
In this manner, this discussion would somenme consider the opinion of 
Imam Muhammad such that his opinion is preferred in the issue of sale; 
therefore, one shouk! be careful” And Allah knows the best. 








rumaction will be taken to imply a permisible sintaton by comsiderng cach 

«Specie corresponding to the other specie Jone disham will be taken to comespond 
‘0 one-dinar and two dinars will be taken to coerespond to twn dichams) although 
in the Contract itself there i mo refual for comesponding the same speci, And 
doubt of siba i like actual riba. So the seasoa is the correction of the contract, and 
its citations are numerens 


4 


Face Value and Price of Note 


Sale of Note for more than Face Value is Permissible 


[Question 11: Is it permissible to sell a note for more than its face value, 
for example sale of 10-ditham note for 12 oF 20 dirhams or similacly for 
less than its face value?) 

It is permissible to sell a note for more or less than its face vale 
[denomination] as the parties may mutually agree. Reason is thar the 
valuation of notes with printed amounts has oniginates from practice of 
people, as already discussed, and nobody has authority over practice or 
terms Of a buyer and a seller as already proved from Hiidaya and Fath ‘Vhey 
Ihave the right to fix any value lesser or higher dan face value. 

This was sufficient answer for a prodent person. I gave this fatwa 
several times [see Appendix AJ. ‘This is also the fatwa of many senior 
tlema of India, ike Maulana Irshad Husayn Rampusi, Allah bless him, and 
others [see .\ppendix B}. 


Opinion of Abd al- Hay Lucknawi 

No one opposed this ruling except a person!” from the city of Lucknow 
[see Appendix C] who was a well-known personality, His opposition 
tem ‘ned unknown to me until some summarized pages publish=d after 
hhis death as the collection of his farwas. I wish if T had talked to him 
during his life, he would have changed his opinion because he used to 
accept corrections whenever he was convinced with counter arguments 
Now I present additional discussions to help the seckers of correct to 
accept the rule of Sharia on the issue. 


\W-That ig, Abd alt Tay Lncknawa 
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First refutation 
1 say that, firstly, all our ulema have explicitly ruled that effective cause 
(ili) of tiba as forbidden is the specific measurement (gad) by volume or 
‘weight with same specie (jin). If the measurement and specie both ate 
same, excess and credit both will be forbidden. If only one condition ia 
found, excess will be lawful but credit will be forbidden. This is « general 
“ tule which is not contradicted in any case, and all rulings about nba are 
based! on it. We know that neither the measurement nor specie is same in 
notes and dithams. Species are not same because note is paper whereas 
dirham is silver, Similarly, measurement is not same because dithams ate 
‘weighable assets whereas note is measured neither by volume nor by 
weight. So where note are exchanged with dirhams, excess and credit both 
will be permissible. It is also clear that note is not among assets in which 
tiba is possible (amaa/ afb). 

Second refutation 

Secondly, itis stated in Shami, “Where excess is forbidden, credit is also 
forbidden and not vice versa; and where credit is lawful, excess is also 
lawful and not vice versa! Since I have proved with undeniable evidence, 
in reply to question number nine, that credit sale of note is permissible, it 
is imperative that excess will aso be pezmissible. 


"Third refutation 
Our master, the Prophet, Allah's peace and blessings upon him, says, 
“Where species are different, sell s you like.”? And no one can disallow a 
thing permitted by the Prophet. 


Fourth refutation 
Fourthly, even a beginner know’ the above thee arguments. I now move 
towards arguments where Lucknawi might raise some objections, and 1 
will clarify the ruling accoedingly. 

sess is permisible even in assets im which riba is possible 

Everyone knows that sale of an asset having market price of 10 dichams 
for 100 dithams or one fals is permissible with the consent of the buyer. 
Sharia has not prescribed any limit for it. Allah says, “But if a transaction 
is according to your mutual consent”? 

It is stated ih Fath, “If someone sells a piece of paper for 1000 
[dishams}, the sale will be permissible and not improper.” We all know 
thar price of a paper is neither 1000 dithams nor 100 or even one ditham. 
Reason is that market rate and pace are two independent things. Seller and 
buyer ate not bound to follow market rate while deciding the price. ‘hey 
have option to mutually agree a price several times the market rate or one- 
hundredth of thar. 
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[A probable confusion of Lucknawi and three replics 
[Lcknawi might claim that this principle is for commodities whereas note 
is money in practice. To his claim, | would reply as follows. 

Firstly, your word “practice” itself reveals the answer. Parties to a 
contract are not bound by practice of others. 

‘Secondly, even if itis assumed that parties are not empowered to void 
status of currency as money, there is evidence for impermissibility of 
vasiation in value of istiihi money from practice. We know that number 
of fulus equal o one dirham is always fixed by custom (vf), and even a 

jinner knows that onc ditham is equal to 16 half-octant-ditham coins 
instead of 15 oF 17. However, this custom and the fact that fulus are 
istiaht moneys do not prohibit seller and buyer to agree for a lesser or 
higher value. Iti stated in Tamir and Dar 


Where a pesson gives one dirham to a money changer and demands ful» 
‘of half dicham plus a [silver] half-dicham coin wanting a habba, the 
Iravaaction would be permissible. Siver metal in the dicham weighing el, 
to the silver coin will be the counter value of that coin, and the remaining, 
silver of the dirham will be the counter value of the Fut receives * 


In the words from Hidaye, “If purchaser says, ‘Give me fulus against 
Iulf of the ditham plus « half dicham coin wanting a habba in exchange of 
that dirham, the transaction will be permissible."+ 


Sal of irbam fora dinar or even 1000 dinars i peresibe 
"Thirdly, gold and silver are original moneys, and no one can void theit 
status as money. We know that a dinar always has price equal to many 
dichams. You will not find any dinar that has price equal to a ditham. 
Despite this fact, our imams have stated sale of one dinar for one dirham 
as valid and free from riba. Reason for this ruling 1s nothing but the 
principle that where species are different, excess will be permissible. And 
the difference in species of note and ditham is obvious. It is stated in 
Hidgya, Der etc’ “Sale of two dichams and one dinar for one dirham and 
two dinars 1s vad, and cach specie will be consideration of the other 
Tikewise, sale of 11 dithams for 10 dishams and one dinar is 
valid” Tn Abidin added, “10 dishams will be consideration for 10 
dichams whereas the eleventh disham will be the counter value for the 
ddinar""If sale of one ditham for one dinar is valid and niba-free although 
‘one dinar has market price equal to 15 dirhams, why would sale of 10 
dicham note for 12 dithams involve riba. 


‘Another probable confusion of Lucknawi 
Lucknawi might claim as follows. Although the transaction will be valid in 
the above rulings, it will be improper, and since improper is disallowed, 
the trafsaction will not be lawful although it would be valid. ‘The same 
principle applies to our subject sale [of note for dithems). It is stated in 
Hida 
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Where silver is sok! for silver of gold for gokl, and one side ix lesser in 
weight bur the lesser side includes something which has price equal to the 
Uifference, then the sale wil be permissible and not improper. Where the 
added thing docs not have price up to the difference, the sale wil be 
permissible but improper. And where the added thing is pricces, like clay, 
the sale will not be permissible because of ba since the excess on one side 
will have no corresponding counter value? 


‘This discussion has been upheld in Fath and other commentasies of 
Hideya, and in Bahr, Shami etc; and we know that usage of the 
unconditional word “improper” is taken to mean prohibitive improper 
(rrakndb-i tabrimi). And Abd al-Halim has cited this issue in his gloss 
(bashiya) on Durar and marking its details to Fath weote: 


When you know this issue, the practice in Sultanate of Ontman of selling, 
‘one gursh (gin, a silver coin) fow 80 Ottoman dichams will not be 
Permissible because qursh 6 more in weight [than 80 Ottoman dithans} 1 
Something is abled with the dishams, like one fals, the sale will be 
Permissible but improper. Hence, sis imperative for those who are careful | 
'o equally weigh the both sides or to ensure that the thing added with the 
dlithams has the price equal to diference of quesh over dihams xo that the 

sale not improper." 


Since Abd al-Halim has expressly ruled it as imperative fund opposite 
of imperanve is prohibitive improper], the subject sale will be prolibitive 
improper which constitutes a sinful ar. 

1 say that, in the above lines, I have given details of the confusion and 
probable objection from Licknawi, in a manner better than what he could 
Possibly give, Now I respond to the possible confusion with the support 
from allah. 


rs ep tothe confusion | 
Firstly, the difference of onginal and istilahi moneys must not be | 
forgotten. Value of gold and the fact that value of gold is several times the 
val of silver ae orginal atbutes that have no nexus to any assumption | 
OF agreement of any person. In exchange of one dinat for one dizham, the | 
excess of value will be apparent to everyone. This is opposed to note | 
where value of note, for example equal to 10 dichamns, is merely because of 
Practice among people otherwise that paper neither values a ditham nor 
fone tenth of x ditham. So if origin is seen, excess # present even in sale of | 
10-ditham note for 10 dithams, whereas if practice is considered, practice | 
of others is not binding on a seller and a buyer as I have cited from Hida | 
} 





and Fath. Whese people have declared a note as equal to 10 dithams in 
value by theic terms although its original value is a fals or lesser, no one 
an prevent seller and buyer from agreeing for its value equal to 12 or 
more dithams, or 8 or fewer dithams. Hence, the mule presented as 
objection is not analogous to our subject sale. 
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Second reply tothe confision 

Secondly, the rule givenin the objection applics to sale of a specie against 
the same specie. Narration from Hiya states, “Where silver is sold for 
silver and old for gold, and one side 1s lesser in weight" It is not about 
sale of gold for silver. Where value on one side is lesser considering 
market price, the excess on one side igexchange of gold for gold will he 
apparent, and one would logically decide whether or not the thing added 
‘on the lesser side equals the value of excess. On the contrary, where note 
is sold for dithams, excess will not arise since both species will be 
different, It is stated in Farh, “Riba is the excess in consideration that is 
declared right of « party to the contract whete there is no stipulation in the 
contract about the counter-value against the excess; and you know that 
absence of counter-value is established when a thing is compared with the 
same specie."”? 

‘Our master, the Propher has declared, “Where two things are of 
different ypecies, sell as you lke.” This is the permission from the 
Prophet, the beholder of Shatia, and he is the guide and the guardian. 
Whosoever contradicts any permission of the Prophet, his opposition will 
revert to him und will not he heard. 


‘Third reply to th confusion 

‘Thirdly, only Imam Muhammad has ruled the sale, in which value of the 
added thing docs not equal the value of the difference, as improper 
whereas Abu Hanifa, the foundsr of our fiqh, has ruled dhat the sale will 
not be improper. After quoting this issue in Fah, Tb Humam adds, 
{mam Muhammad was asked as to how he felt about the ruling of Abu 
Hanif; he replied, ‘As heavy as a mountain, and Abu Hanifa has not 
declared it improper.” Rather it is explicitly ruled in Favh that there is no 
harm in this sale according to Abu Hanif I will present an example of 
this transaction from Babr with reference to Qxniya in which al-Bagalt has 
‘stated that both Abu Hanifa and Abu Yusuf have the opinion that the sale 
it not improper. It ts stated in Hindiya with reference to Mubit Sanakha 
from Innam Muhammad: 


Ifa dicham is sold for another dicham, which is Iescer in weight then the 
cothee, and the lesser accompanics some fulus, the sale will be permissible. 
Hut, 1 consider it improper because its perimssion would make people 
habirua of st, and they ought enter in impennissible tranaacnons too. Abn 
[anifa said that it sas nat improper because the fulus wall be consideration 
‘of the exta silver in the heavier dichar.'* 


Roding is ax per Abw Hnif's pinion umlec there is nerd 
In short, the narration from Abu Hanifa is famous and well known, and it 


isa general rule of our figh that fatwa is always according to the opinion 
of Abu Hanifa except in certain situations, for example where Muslims 
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hhave an estublished contrary practice. I have discussed this topic in 
sufficient derail in ALAiapa af-Nabyiva vender the book of marziage. 


Fourth reply o the confusion 
Fourthly, the strongest argument is that the improper'' stated in. the 
subject objection is only non prohibitive improper (makmd sanzgh) 
Applications of the word ‘im 

‘You must not be deceived by unconditional word “impropet” since jurists 
(fngaba) use this word many times unconditional and intend meaniayg dhat 
48 common to both prohibitive improper and non. prohibitive improper. 
They sometimes usc it unconditionally and mean non-prohibitive 
lnproper, and this is not hidden from those who have spent theie lives in 


"Imam Muhammad is the naerator of ous figh. He sates in Jami al Kabir, 1 book 
unong Zabir ‘Rises [his six famous books}: Where base dithams are of several 
kinds, containing one-thind, two-third or half capper as the clement, there will be 
‘no harm where one kind of dithams is exchanged for another kind provided 
‘mutwal seisen i hand-to-hand Silver of the first will be counter-value for the 
‘copper in the 4econd, anki copper in the fist will he counter-value of the silver in 
the second, similar to the wale where a person sells copper and silver for silver and 
copper: But credit sale will be impermisible because both alver and copper are 
soll by weight and bath are moneys so credit will be forbidden. As far at sale of 
same Kind of dithams with excess one side st concerned, if they have aver as dl 
predominant clement, ale with excess on one side will not be peemusible hecuuse: 
lesser clement is not considered, and it willbe like pure silver [dicham] for which 
sale requires equal weight on both sides If copper is predominant element, ot 
copper und vilver both are equilly present, sale with excess on one side will be 
Permissible by considering, a ulready stared, copper against silver and silver 
‘against cupper, and the transaction will be undertaken Imtnl-to-hand beeause silver 
‘x alen present on both sides along with copper that would have eequived 
determination only. Iti stated in Zakfer, in part four under book of sale, “le the 
fame reason, jurists declared hand to-hand sale of one base disham, known ak adi, 
foc two hase diehams as peemissible" 

{say that if excess x permissible sale of the one dichan» for two dithame will be 
‘umilar to sale for 100 o¢ 1000 such dithams. Now suppose, base ditham of a 
particular hind having rwo-thied element ax copper i eqnal in weight to three 
fourth of a base disham of second kind having half the ynatetial as alver, 
Consequently, rwo-third of the fret dirham is «xual in weight to bull of the second 
ditham. Where one base ditham of first kind is sold tor 10,000 base dichame of 
second kind hand to-hand, it will be necessary that one specie is considered against 
the other [thar is copper in frst agains silver in second and silver in fast against 
copper in xecond]. This would result in sale of silver of one base dlitham of the 
first kind for the copper uf 10,000 base dichams of the second kind. What more 
‘excess is required? Tmamn Muhammad has clearly stated that the sale has no haem. 
So jf it is improper, it will be non-probibitive improper at the most. No further 
srgument is possible after clear expression fmm the head of out figh, Abu Hanif, 

od we should adhere \o his opinion. And Allah is the provider of guidance 
towards the correct. 
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service of Fiqh. Ulema have ruled the meanings of this word many times 

in different chapters of their works. It stated in Saami, jyst before the 

chapter on betrayed! 
“The ruling by ulema, except alTaheaws, tha placing footstep or siting on 

is Improper means oe-prohibitive impeoper in all aruanons other 

ham gale? hai (prayer for falilncat of wish) and atthe most the wor 
improper ix used in meaning which is common to both probsbitve 
improper and non-prohibiive amproper. and this happens at many places 
in the book; and rulings of juries for acts that are improper for salt also 
fall inthis domain 


Iris stated in Dar under the opinion of the author that itis improper to 
make a child sit to pass urine in the direction towards qibla, “"Thit 
improper it common 1 prohibitive 2s well at non-prohibitive 
improper.”"? While stating improper acts for ablution, Tha Abidin has 
witten, “Word ‘improper’ without conditional adjective is not always 
taken to mean prohibitive improper" Just before this narration in the 
tame chapter, where the author wrote improper acts for ablution, he has 
‘wtitten, “Improper #8 opposite of desirable, and is sometimes taken 
jean forbidden, prohibitive improper or non-prohibitiwe improper 
Tater, he has cited from Babr: 


Improper atts stated in thin chapter are of two types. Fit pe ib 
jprohibisve impropet. Where word “improper” is unconditional, itis taken 
fo mean prohibitive improper. Second ype is non-prokibitive improper 
‘And a lot of time word “iinproper” is left unconditional and! means non 
prohibisive improper as explained in Shorb Muna So when juris ute the 
Tinconditional word “improper,” we shouk! examine arguments and 
tvidence. If evidence for impermisnbilty is substantial, the improper will 
be prokibitive amproper excepe where some other evidence to contray, it 
found. Ifthe evidence docs not show impermissbaity and does nor require 
absolute aveidance, the impeoper will be nion-probibitive bmproper.” 


1 ay that the statements of texts (mata), like Tamwer, declaring imamate 
of a slave as improper, ate also like the preceding issue The author of 
Dar declares the said ianamate as nun-prohibitive improper." While staring 
the reason for suling it a8 nou-prohibitive improper, Ibn Abidin has 
‘written, “Iman Muhammad stated in Mab, prefer imamate of others 
fto a salvel? this has been cited in Babr wath reference to Mylahs and 














Mera) 


TThis i the opinion supported by Tha Abidin, and the correct ruling 4 that 
cing footstep or siting on graves is prohibitive improper. T have given dhe 
Meath ofthis ise in Abimer be Adnan af Mapai (1298), Too. Abidin bimsclt 
“feed to this uling in Sham seating that ulema have expe ruled that wali 
we jow foompath in between graves was forbaiden (Tha Abidin, Shand, sc. minor 
ablation, vel. 1p: 229) 
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Flot arguments tht excess zit wat poise improper 
Considering the above dicussion, it is imperative to identify reason for 
inclination towards any ype of improper, as added in Bahr. Upon 
examination, it is concluded that ulema declare the subject sale as 
improper for two reasons, and none of the two results in prohibitive 
improper. Ar the most, the given reasons will make it non-prohiLitive 
improper. It is stated in Ingye, “It is improper for two reasons: itis a legal 
device (Hild) to avoid riba, 40 it will be like inab (sale and buy back of a 
thing at lesser price) because excess is obtained using a device; or people 
will become habitual of such sales and start doing the same in 
impermissible transactions too.” 








 Inaye Gnally limited the cause of his ming to the first reason, 
that is, “It és improper because it will be a device to avoid sba."™ The 
author of Kafga also based his ruling on the frst reazon, “It is improper 
only because it will he a device to avoid tiba and obtain excess; hence iti: 
improper like inah, which is improper for the same reason,” 

Cleady, the objective of the second reason it 10 abstain fron. 
pennissible merely because of fear to enter impermissible transactions. Tt 
'» within the ambit of extreme care, and absence of extreme care does not 
result in probibitive improper. Imam Muhammad himself declares that it 
will result in people becoming habitual and applying it for impermissible 
transactions too. His own statement proves that this particular sule is 
pernnissible and improper is only for the fear. 

AAs far as the first reason is concerned, itis clear that using a device to 
avoid nba is cunning away from riba, which ix not disallowed rather 
entering a transaction involving riba is disallowed. Our ulema have mught 
various devices to avoid nba that result in obtaining gain without any gba 
In fact, Quidikhan developed a sepurate section for this purpose in his 
ssllection of fatwns [Kanto] and stated that the scction was for methods 
to avoid ba 








Devices to avoid riba 
1, Receivable-purchase-sale device 


A person has 10 dichame reezivable frum another, He wants to make them 
13 didhains in a fixed penod. Lilema state chat the creditor should buy 
something fri debtor for those 10 dlirbams and sell that back for 13 
dithams 00, soy, one-year credit His objective will be achieved and he will 
bbe saved from forbuklen. A similar arrangement is quoted a8 practiced by 
thie Penphet that he directed to do i?" 
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Similar is stated in Babr with reference to Khulass afNaneg! of Faqih 


Abu al Lais. 


2 


3. 


Purchase-sale device 


Where » person asks for credit from another such that creditor pets 
412 dishams for every 10 dishame, the debtor should present a thing 0 the 
creditor and say, “I sell this to you for 100 dirhams.” ‘The creditor should 
buy it, fake seen of the thing and give money to the debtor, then the 
ideWor shonld ask the creditor to sll that thing for 120 dishams, ‘The 
‘relitor should sell ste thar debtor gets 120 dirhams and his product both 
fii owes 120 dishams to the exedios. more relaxing axl careful way is 
that the debtor should tel the crediwe that whatever negetiaton and 
ondition were agreed between them, he terminates that, and then particx 
cemter the arangement * 


Sale-nale-purchase device 


Wheré the thing is owned by the creditor and the debtor docs not huve 
anything, The ereane wants to give 10 dchams and receive 13 dicharns 
ite a Bxed pers. The creditor should sella thing. to. debtor for 13 
dichama and ye the poascrsion to the debtor then the debtor should sl 
the thing wot third pany and ve the possession t that person. ‘The third 
parry in turn sels the thing 0 the exetor for 10 dishams and ives the 10 
{firhams received from the crit to the debtor. In thie manner the price 
payable by thie person wil be duchagped, and the shing wil revert back i 
the porscsion of the creditor The ered will have 13 dicharn recevable 
from the debtor under a singe promise” 


Sale-nale-cuncellation-purchave device 


Creditor should sell something to the debtor again 13 dithams for a fixed 
period and give the possession. The debtor should sell che ching to a thi 
then, be should cancel the sale with the third party whether 
possession was given ur Hot. Afterwards the debtor should sell the thing t0 
the creditor for 10 dithams. The debtor will get 10 dirhams, ‘The creditor 
{ail have 13 dihams receivable from him. And the thing will reach to the 
Creditor. Although the credizot has repurchased che thing soki by him 
before paying the price, thie method will be permussible m this case because 
‘another transaction occurs ia-between, that i, between the debtor and the 
thie pay. 


(Qudikhan added another device stating that: 


‘Credit sells something to the debtor on credit and gives the possession to 
him then the debtor sells the thing to a thd pany for « price less than 
purchase pace “The thied party in turn sell the thing w the creditor fox 
pice equal w his purchase pce so that the ching reacics to the creditor 
‘The third purty shonld take the se price and give that to the debeor 20 the 
‘debtor pets the moncy and che enalitr gets the profit 
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Frew wonde on the statement of K hanya 


Us 


say that this addinonal device is the same as the third device stated 


above. Qadikhan says: 


‘This device is called inab; imah that has been stated by Imam Muhammad, 
Jaists of Balakh said that inah was bener than sale transactions practiced in 
‘heir markets. Abu Yusuf is quoted as saying, “Inah is permissible, and itt 
will get reward from Allah (thaw) because it involves. min, away 





. Borrowing-repayment-waiver device’ 


A penon has 10 pure didhams. He wants to sll them for 12 base dichamns 
but this will not be permissible because i wil invalve mba. If he wants 1 
tuse a device; he should borow 12 base didhams from buyer and pay 10 
pure dirhams to him; andl then the buyer waives the remaining two 
dlihams ‘The arrangement will be pemmasable.® 


i. Reccivable-repayment-waiver device 


A person had 10 base dirhams receivable under « promise. When the 
Promised! time arnves, the debtor beings mune pure dithams aod says that 
they are in repayment of the 10 dirhams; then although his act is 
impermissible because of riba, a permissible manner is ts take nine dirhams 
in settlement of nine dichams and waive the semainingg one ditham, If the 
‘dcbror feas that creditor will not waive the one dirham, he should give a 
fals oF some sinall thing for one ditharn with mine fine dharma. It all be 
[permissible and his fea will be remaved 


‘These lines have benefits that will not remain hidden, and I will refer 


back to them in upcoming discussions. 


Jauh is only non-prohibitive improper 
Vor our purpose, it is sufficient that the first reason shows the subject sale 


similat to inah, and ulema have stated ¢hat it was also improper for the 


same reason [for which inah is improper). We know that inah is not more 


tha 


mn non-prohibtive improper so our subject sale would also be ruled 


similadly. The words of Imam Muhammad “as heavy as mountain” should 
not frighten you. He has given similar of even stronger comments 
sgainst inah which las proved to be ouly non-prohibiive improper. It is 
stated in Shami, from Tablast ala Dur, fom Hiadia, from Mukhlar ab 
Fatawa, with reference to Abu Yusuf that inah is permissible and its uset 
will get reward from Allah. Imam Muhammad said, “This sale has hate in 
say heart as big os mountain since tba seekers have invented it” The 
beloved Prophet says, “If you trade using inab and walk behind bulls, you 


would be disrespected, and your enemy will win against you.” 


“pea 


Its stated in Fash, “Inah ts not improper, # is only against the best 
active (kbulaf uli) because it prevents the good behavior of 


Joan" ‘This ruling has been upheld in Bahr, Natr, Dar, Shuruabuluya ete. 
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tis stated in Fath, “This sale finah] is not improper because numerous 
companions used and praised it and did not declare it as involving riba.” 


Difference of mursal in Legal Theory and in Hadith sincer 
I say that Abu Yusuf’s statement “numerous companions practiced it” is 
hhadith with unidentified eamator from the Propher (hadith murs) 
according to the principles of figh. Identifying these according to kinds 
‘and naming them like murs, muagats, magia and made! ae technical terms 
of the experts of Hadith sciences (muhadiibin) for the objective to point 
‘out various kinds. As far as ruling is concemed, itis same to us, that is, if 
reliable person (thigd) narrates a hadithi mursal, the hadith will be 
acceptable. T have given research of this topic in Mamir al.Ain fi Hukowé 
‘Taghil al.Abbamin (1313), and it w also stated in Musallan a Sabut exc. Who 
would be mote reliable than Abu Yusuf? So if its practice and praise 
proved from numerous companions, we will not deviate from it because 
fiqh of Abu Hanifa is to follow companions. And no doubt the Prophet 
hhas directed us to follow them. 


A est ofthe balith about ina 

‘As far as the hadith “when you tade using inah"” is concerned, the 
hadith hat been quoted by Imam’Ahmad, Abu Dawud, Bazzut, Abu Yali 
and al-Bayhayi from Nafay who quoted it from Abd Allah Ibn Umar, 
‘Allah be pleased swith him. Tba Haje says that it has weak certification, and 
Tonam Ahmad has a better certification of it Certification in citation of 
Abu Dawud is Abu Abd al Rahman Khurasani Ishag Iba Usaid Ansari. 
Thm Abu Hatim stated that he was not famous. Abu Hatim stated that he 
should not be referred. Zahbi stated that hadith could be quoted from 
him,” he again referred him and counted the said hadith as a contradictory 
hadith (hadith mumkar) narrated by him” It is stated in Tagnif) that he 
‘was weak in narrating {hadith}? In sum, the hadith is without full 
authentication. Al-Suyati has waitten detail of its authenticity in his Jami al 
Saghir, and this hadith has been quoted with various certifications for 
which al-Bayhaqi reserved a special section in Suman in which he has 
described the causes, 


Usage ofa bait by maja confirms its ality 
1 say that it is apparent from the citation of Fath that Imam Muhammad 
hhas declared the said hadith as supporting evidence. When this is the 
situation the hadith is definitely authentic because when a mujtahid uses a 
hadith as evidence, the hadith will be authentic, as written by wlema 
including Iba Humam in Tatrir a Usa 

Cleatly, there is no evidence in the hadith for prohibition of inah. ‘The 
‘ner of the Prophet that “when you walk behind tails of bulls™* means 
farming and agriculture a3 explained by Iba Humam saying, “Because at 
that time they would not perform yihad and become cowards." In fact, 
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the same hadith narrated by Abu Dawud states, “When you will hold tails 
of bulls, engage in agriculta re and stop had." 


‘The best means of earning 

‘And we know that agriculm re is not prohibited, and itis the best means of 
teaming after jhad. Some ulema state trade as the second best, agriculture 
as the third and industry 4s the fourth, as narrated in Wajiz Kerri. When 
opposition of inah was supported by the said hadith in Inga, Saadi 
Effendi said, “I say that if this argument is upheld, agriculrare would also 
be opposed.” 

In Hidaya, Tabayin,* Dur etc, the only reason given for the improper is 
that it involves avoiding laudable act of allowing loan. It is added in 
Hildeya, “By following a condemnable act of stingy.”® We know that that 
avoidance of lending is not x prohibitive improper. It is stated in Vath, 
“there is no harm in it [inah] because one part of consideration is against 
the promise, and it is not mandatory to always give loan but it is rather a 
ood act fon the part of the lendet]”* It is stated in Inaye, “Refusal to 
grant loan is not improper, and being stingy to seck profit from tade is 
similar otherwise sale for profit would also be improper.”*" 


Negotiation in trade is Seama 
Tsay that trading means seeking profit with the belp of Allah, and trade 
negotiation is Sunna, The Prophet declared, “Usurption is devoid of 
tespect and divine rewand.”? This hadith has been transmitted from Imam 
Husayn by authors of Sunae (a group of books of hdiths), from Imam 
Hasan by alTabrani and from Caliph Ali by al-Khaub, Allah be pleased. 
with them. Hence, the severest ruling for the subject sale could be that itis 
rnon-prohibitive improper, otherwise it has been cstablished that the 
‘companions practiced and praised it. 

‘Abd al-Halim, a contemporary jurist of al Shurmnbulal, writes in his 

fon Durar, “The narration from Abu Yusuf states that inah is 

permissible and an act to be sewarded by Allah because it avoids a 
forbidden [riba], and using a device to avoid forbidden is recommended 
Grmstabab and because numerous companions of the Prophet practiced 
and praited it."" The writing style indicates that the words “device to 
avoid forbidden is recommended” are also from Abu Yusuf. And Allah 
knows the correct, 

“This discussion so far was the Grst argument that our subject sale is not 
prohibitive improper, 
Second argoment 
‘All our uleana have explicitly ruled that where the condition of either the 
‘megsuurement or species is absent, excess is permissible, Dinar and dicham 
‘or dinar and fulus are not same species so excess on one side is lawful and 
‘cannot be prohibitive impzo.2er. 
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Exxees in value hat four forms all of which are permissible 
Research shows that where two species are exchanged, excess by 
measurement has one of the following four forms, and all of them are 
issible. First, che more valuable thing is mote in measurement 100. 
Second, the more valuable is lesser in measurement but still has more 
value of even several times more value, for example, dinar against ditham. 
“Vhird, the more valuable thing is so lire in measurement that it is also 
lesser in value. Four, the more valuable thing is in lesser quanuty but 
results in kame value of both things. 

‘All the ulema have only ruled that where species ate different, excess 
[on one side} 1s permissible They have ‘hot restated permission to any 
particular form x0 it will apply 10 all of the above four forms. It excess 
‘were prohibitive improper, only the fourth form would have been lawful, 
“There could be one more form, that is, where two things of different 
specics have both same measurement and same valve. It is imperative that 
the tansaction in this form wall aso be lawful since ulema have permitted 
excess in measurement, which in this case it attached (0 the excess in 
value. 





‘Third argurvent 

The Prophet declared, “Where species ase different, sell as you like.” 
[After this permission no one can rule it sinful and prohibitive improper 
hhecause the Prophet has allowed it 


Fourth argument 

It has already been shown from Khana under the sixth device that where 
fa fals is given for the extea ditham, the sale will be permissible and safe 
Clearly, there could be no safety if it had been a sin. 


Fifth argument 

acess, for example in exchange of dinar and ditham or fulus and dinar is 
that of value. If the subject sale were prohibitive improper because one of 
two parties would get a thing which 1s more in value and profit, it would 
be imperative to declare equal weights of pare and buse coins as 
prohibitive improper provided value of base coins is sufficiently more 
than pure coins to avoid usurpation by people of each other's asset, like its 
value is twice or many times the value. Reason is that the same cause of 
ruling which results in prohibitive improper would be present, and ruling, 
igors with the cause. Bot Sharia has ordered equal weights of pure and base 
Coins, Similaly, consider the case where the increase in value of silver after 
‘workmanship increases its price to several times the price of silver pieces 
fof dithams of equal weight. Now the equality in weight will cause 
prohibitive improper [if excess in value is the reason for prohibitive 
improper]. But exactly these equal weights [of silver with and without 
workmanship] ate imperative according to Sharia. 
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Probibitoe improper is sin anchon:probibitive improper is allowed 
Now the objection wouldmean that, Allah forbid, Sharia has ordered a 
sin, Reason is that prohibitive improper is disallowed and committing 4 
prohibitive improper act is sin although itis a minor sin (gumab.isaghird) as 
stated in Babr, Dar etc. and if it is committed habirually, it will become & 
‘major sin (gunahi habind). Certainly, Sharia is highly decent and noble and 
cannot order a sin and declare it as imperative. On the contrary, non- 
prohibitive improper acts are among allowed (wba!) and not sin, 
Sometimes Prophets intentionally did non-prohibinve improper to 
isclose that a particular act was penmissible. It is notable thar earlier 
LLucknawi issued a wrong farwa that non prohibitive improper is a sin and 
repetition of non-prohibitive is major sin. It was a secious mistake diat I 
pointed out in his Jum! alMujlya An abMakrbi Tansiba Laysa bi Ma'aiva 
(1304). 

‘An argument that Sharia has refused to take comparative value into 
account where species are same will not be heneficial here, Reason is 
simple. It is the first point in discussion that if Sharia considers excess of 
value (on one side) a& sin, why #t would refuse to take value into account, 
although it would defeat the objective of Sharia. The objective is 1o save 
the assets of people, and the base of assets is their value. It would allow 
siba seekers to achieve their wrong objective since their objective relates to 
Ae value, When they get excess value, theit purpose will be served, and 
‘excess Of measurement will not be important for them. So it is proved that 
Sharia does not consider excess in value. Consequently, it becomes 
impossible to prove excess in value as prohibitive improper from Shacia 
‘This was the point I wanted to prove. 


Sixth argument 
All texts show the jutistic consensus on permissibilty of sale of one fils 
for two [determinate] fulus. It is stated in Baby, “The objective is not 
merely to declare sale of one fals for two fulus ax lawful rather it is to 
declare excess as lawful"? 

Sule of ome fs for 100 determinate fui permizcible 

Even where one fals is sold for 100 determinate fuhus, the sale will be 
Inwful according to Abu Hanifa and Abu Yusuf What stronger and 
‘more explicit is needed to prove the permiscibility of excess in value. And 
all praise is for Allah. Yes, sometimes lawful my combine with non 
prohibitive improper, as ruled by our ulema. 


Seventh argument 
Inah itself is based on excess in value and is not restricted to getting 12 of 


13 dithams of 15 dithams,# for 10 dithams rather two-time and four. 
time excess is also permissible. [tis stated in Fath 
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‘One method of inah is to sell an article to the debtor for 2000 on promise. 
Aftewards, the erediter sends a thied party to buy that article trom che 
debtor for the third pasty itself for 1000 eash. ‘The third purty buys it, pets 
possession and then sells it to the creditor asking hism to pay the price, 1000 
|dichams] cash, on his lehalf to the debtor, his seller. So the creditor gives 
1000 to the debtor and receives the 2000 on promised dates! 


Based on above, where two-time excess is permissible, several times 
ill also be permissible. I say that the involvement of the third party is 
“unnecessary. The creditor may tell the article worth 1000 dithams 10 the 
debtor for 2000 dirhams. ‘The debtor sells it in matket for 1000 dizhams s0 
that the commodity does not revert to the creditor. 


Tew words on the statement of Fath al Qadir 

It will avoid retum of the article to the creditor which Tha Husmam. 
declared prohibitive improper although there i jurisic consensus on 
‘permissibility of buying a sold article for a lesser price if third pany acts 
as the intermediary. Uleima have stated such 1 sale as sinful. Various 
devices to avoid forbidden (iba) have been quoted with reference to 
Qadikhan; and if sin exists, device would be incomplete. As a result, Abd 
al-Halim wrote in his gloss on Damar, “Apparently, it is non prohibitive 
improper whether the given article returns, entitely or partly, to, the 
creditor or not" 


Eight argument 

‘Where the executor (waa) intends to buy the property of the orphan {the 
legate] under his charge or sell his own property 0 the orphan, ulema 
declare the sale as permissible only if it will result in profit of the orphan. 
‘The amount of profit will be two times of the value for immovable 
property and one and a half times for movable property as stated in 
‘Khaniya and Hindya® Whete the executor intends to sell the property of a 
minor orphan to someone else, and neither the minor needs the price nox 
the testator has any lability to be discharged from the sale proceeds of the 
property, the condition for permissibility will be to for a price which is 
twice. It i stated in Flindiya with reference to Mubit Sarukha that fatwa 
should be according to this [rule]. So Sharia itself has directed the excess 
in value. 

Ninth argument 

‘As quoted from Fa/b and other authentic books of fgh, “Sale of a piece of 
paper for 1000 [dishams] is permissible and not improper."* 

Tenth argument 

Tis stated in chapter on tiba in Sham with reference to Zalhina, “Where a 
‘customer gives a bulk of wheat to the backer su as to receive breads over # 
feriod of time, a permissible method will be to sell a ring of knife for, say, 
1000 mounds of breads." Here the difference in value of sing or knife 
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and breads is notable. ‘There are innumerable similar citations in the books 
of fiqh, 

‘The reason for continuing this discussion after sixth argument is to 
prove that ruling by ulema to add something on lighter side is 
‘unconditional whether itis money or good and whether it is asset in which 
riba is possible or not. 


Replies for the opinion of Abd al-Halim 


Fint nphy 
| say that, firstly, where a thing is imperative to be on safe side, it is not in 
itself imperative [as defined in Shana], Cleatly, abstaining from a thing that 
is not only bad to avoid fear of sin isa precautionary act. The precaution is 
ensured in the manner stated by Abd al-Halim, Hence, this is imperative 
to achieve safety because imperative mcans imperative to achieve an 
objective 


Second reply 
Secondly, often recommended (wartahab) is often termed as imperative in 
common language. Among examples of such situations is the following 
statement of Dwr, “There is nothing wrong in announcing greatness of 
Allah (lakbid) after Eid prayers. It is a practice among Muslims since the 
times of carly Muslims (saf) and it is imperative for us to follow them." 
Tha Abidin quotes another example stating, “It ix said in common 
language, ‘your right is imperative upon me’ 

1 Malin enjoys svc inperatves om anoter Musi 

‘The following hadith trom Beéhart is stared in Vath in ‘chapter on 
guidelines for a cadi’ under the words “Cadi should attend the funerals 
and visit patents:” 


A Muslim has a rights that are imperative upon another Muslin. If he 
fils w discharge any of these rights, he wall depave hie [Muslin] brother of 
8 right that was imperative. These rights are greeting with alaan when they 
‘meet, accepting invitation for dining or replying on call, saying ‘may Allah 
bless you' Qerrabmae Aliat) when he thanks Allah upon tocere, visiting hin 
‘while he issick, attending funeral prayers, and advising. him on his vequest 
‘Abu Ayub Ansari, Allah be pleased wit him, bas teansmited this hadith 


Ibn Humam states: 

















In this hadith, the word “imperative” shoukl have a more general meaning 

than this word fas in the terminology of fayh. Cleary, salaam should be 

imperative at start white funeral prayer is a mandatory act (fad. So. the 

hadith actilly proves these rights for a Muslim whether recommended or 

imperative acconding tothe Fgh.” 

Accordingly, this should also be the meaning of “imperative” in the 
ruling of Abd al-Halim because of the above evidences. If the word 
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imperative is not taken to imply the lateral meaning, the opinion is his 
understanding without any supporting citations, and his thought is not 
authentic especially wher evidences to the contrary have also been shown 
from Shatin 


Third reply 

"Thirdly, if opinion of Abd al-Halim is not taken to mean as discussed 
above, it will also be contradictory to his own statement which he has 
wrilten just one page after his subject opinion. 


‘A practice inthe Sultanate of Ottoman and the related ring 
He reports a practice prevailing in Sultanate of Ottoman during his times 
ax follows: y 


(Old ase dishamas that have silver as predominant element are exchanged 
for new pure dichams. After cxculasion of the new dishams, use of old 
‘omer is declared illegal ‘The old dichams were base coins 40 much that a 
lager dicham, called qursh, i» equal wo 120 old dichams while a dinar is 
equal 0 240 old dithams. When the new dlichams become common, value 
ff a qucsh ie fixed wo 80 new dithams and that of a dinar to 120:new 
dirhams. ‘This [sivaton) results in disputes among, people about 
transactions cntcred while old dshams were wed. On this tue, ulema of 
Castanopile gave fatws that where one-thied of a debt has been rep, the 
debtor should pay 80 new dithams or one queth to lender for every 120 old 
dichams, and one dae or two queth for every 240 old dishams. Later, our 
teacher Avad Tb Safad ab Din Efendi (Saad Effendi, Allah bless him, 
ating his times issued farwa that dinars having price equal to price of okd 
Aishams atthe tine of contract be given. For example, one dinar should be 
paid for every 240 old dichame He declared the payments by new dirhams 
for qutsh as impermissible. He also expressed existence of riba or its doubt 
in the fst fatwa." 


‘Abd al-Halim adds: 


“The earlier fatwa was also valid and provided an exsier method and 
‘extended scope of repayment. It was valid because if old dichams had same 
Circulation as dinae and qursh, repayment of debt on same terms by the 
Ihorwer was proved; and debt would requite repayment hy asset of equal 
valuc whether old dichams, quesh oc dinar as explicitly raled by jurists an 
‘case of come having similar citculaion Hence, when old dithams lost 
acceptance and new dithams came in circulation, and that resulted in drop 
‘in price of dinar and qursb, the debt would also be discharged 10. that 
extent. This had cnlagged the seope of repayment and created an casy 
‘method since the debtor might repay by any of the kinds fot currencies} 
possessed by him. If the other [sccond] fatwa was applied, there would be 
Gifficuty because] the debtor sometimes would not have dinar, and 
sometimes entire ur outstaning part of the debt would not amount to 

dinar. This would make repayment difficult despite the fact that moncy 
ticceptable at the time of contract sll had acceptance and its circulation 
tad neither decreased nor decaed prohibited. Why would borrower be 
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forced to repay by dinar lence, it was clear that the first fatwa was valid 
and easier and there wamo problem in it. However, as claimed by the 
cother [second] farwa, ifexisence of siba was accepted in repayment 
through new dichams or ques; or weight of both was not same oF known 


‘This issue has been discussed in Dir etc. Author of Dur has adopted 
he fatwa of Saadi Effendi that requires the debtor to repay by gold” 
whereas Ibn Abidin has preferred the view supported by Abd al Halim. 
‘The summary of his argument is as follows: Firstly, he does not accept 
that the debtor had to repay specifically by old dishamms that would result 
in tiba upon repayment by new dirhams, old dishams or qursh when 
‘weight was not equal (o old dithams. In fact, equal value was payable that 
hhe had option to estimate in any of thuce currencies. When one currency 
lost acceptance, he could repay by any of the two other currencics, I ay 
that this clarifies that their ruling “one-thied debt” was a confusion that 
arose from apparent change in number of dishams. Based on that 
[confusion}, they ruled repayment of 80 new dithams for every 120 old 
dichams otherwise there was no difference in value. Secondly, even if 
repayment specifically by old dithams is assumed necessaty, the siba will 
he avoided where something, for example one fulus, is added to new 
ditham or qurth. Abd al Halim issued this fatwa to people declaring it an 
‘easy method with no difficulty, and it would not have been easy had it 
been prohibitive improper. Therefore, there is no escape from the 
‘meaning I have taken. And the guidance towards the correct is from Alla. 
‘These [potential] objections and confusions have been discussed only 
because of the benefits contained in the answers. 


Fifth refutation 
From this discussion, itis dear that 10-ditham note can be sold for 12 
dichams and even for a dinar, ditham ot fals without any nba or even 
oubt of riba as against the thought of Lucknawi It is because doubt in 
forbidden things also attracts the same ruling as certainty, as stated in 
Hidgya ete. If the doubt existed, it must be forbidden rather than merely 
prohibitive improper. 1 have already proved with evidences that the 
subject sale is not even prohibitive improper, leave aside forbidden, Su the 
subject sale oes not involve cither riba or doubt of riba. 

‘The largest certification presented by the opponents is that note! is 
absolutely same as ditham, and there is no difference between a ditham 


© Hates Lack thong tht wher 10-ditham note sod the objective will 
10k be eecine the price ofthat pape foot eater the bye wl be Yo sll 
100 deh and ceive the pee I ry as flows 
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see ee 
Sixth refutation 

othr if bie eaim was ine, cle of note for dams would not be permissible at 
All beeluse it would be sale of 100 dithams foe 100 dirhams. Since dishams are all 
enocals0 sale of 100 disharns for 100 dishame i simply useless, and Shapia oct 
varallow a urcless activity Tei sad in Ashboh, “A contract wil be valid if is 
fief, a useless contnct i savalid; so sale of a ditham fora dicham is not 
erie where both hams are equal io weight and charctensc 25 stared in 
atti” (AAabboh me ol Naz, Iba Nujayr, vol 1p. 325) 

Seventh refutation 

Stcondly, if Taicknawi yoes to market and watcher chat Zayd has vol! a note 
Amar and Taicknawi asks Zayd, “Did you say to Amar that you sold him 100 
dubs” Zayd would reply, "No, aid that 1 sold that note so you, Amat” If 
Lack atke Zayd, "Dit you tated w sell your 100 dishams for 100 dizhams of 
“Amu?” Zayd would reply, "No, rather 1 intended to exchange my note with hls 
drt” Lucknave wske Zayd, “Did you take price of your dishams?” Zayd 
foul reply, "No, euer pice of my note” 1 Lucknavs asks Zayd “Wil you ive 
fier 100 dchams out of your walle?” Zayd would reply, "No, 1 wll give hien my 
pore” At that Gane, Tucknawn woukl cealize the difference of the twa [note and 
Sahar 

Bight refweaion 

“Thhaly, T wish if Lacknaw knew the difference of x old thing and » non-existing 
thing ecaute most ofthe te seller of note wouk! not have equivalent dams 
Greden a single ditham. Hf he ints to sell 100 dinhams, he would be aeling 
on exlaing thing wd such 2 vale wouk! be vond The Prophet has prohibited 
‘Ninth eefutation 

Fourthiy, Zayd sells note t0 a person who nicals ote to vend it in post since 
fending moncy in the form of note is caicr and less expensive in the form of 
uhm TF Zayd toe to pive 100 dichams instead of 100-isham note, the buyer 
Aril not accept at al, The buyer sill cll Zayd that he wanted to buy note snd 
sleeady had 10 he dln need 10 buy dichams from Zaye At that time, 
Tucknavi would realze that claiming their objective from sale of aote ay mal of 
dlehams isu blame on buyer and seller of note 

“Tenth refutation 

Tithy, where the seer of nore does not ive note to the buyer against dichams 
tur tier gives dehams, his act will amount to cancdlation of sale and not the 
devery ofthe thing sold to buyes. All these are common sense arguments. 

Tr sum, the 100 dchams that he has elaiwed are auch sold thing that either 
the woul of tale and purchase are wed for them nor docs the intention of 
teeciving and delivering them i presemt And where seller gives them or ties £0 
five ie ao che buyer, he wl cfs to accept them an it would not anount to 
Guivery of the sold thing. To fact, often seller doce not have the dithams. ‘Tere 
ould be no similar sold thing in the world like this, which is not contracted, 
Pace intended or exist but Bat been sold. We scck protection of Allah from such 
though 
Eleventh refutation 
Ent, the effort of Locknawi to differentiate fulae and note is incomrect an 
Srrong where he chums that if person buys a thing for a ditham or borrows @ 
{ota and yives equivalent fols, the eller or lender wail have the opdon (0 
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and a note, To support their view opponents point out that since people 
do not differentiate in traacting with ditham or note, sale of 10-ditham 
note for 12 dichams will ke same as sale of 10 dithams for 12 dithams, 
which is cerainly nba, andeven if it is not riba, it. will be forbidden for 
similacty with nba. 


Answer to the bass of Lacknas’s confusion 
I say thar this doubt is more misfit and weaker. We all know that istilahi 
moneys are valued with reference to original money. In fact, all currencies 
imcluding dinars are measured with reference to dithams, and they have 
value telative to dirhams, For example, one sovercign dinar equals 15 
dithams, one octantditham coin equals one-eighth of a ditham, one 
quurter-ditham coin equals one-fourth of a ditham, half-dicham’ coin 
‘equils half of a ditham, 16 half-octant-ditham coins are equal to a diham, 
and notes have face values equal to 10 dirhams, 100 dihams and so on, 


‘Thirteenth refutation 


Wher eurronies ave equal value and circulation, baer hat the options in payment 
Where those currencics have equal value and circulation, users do not 
differentiate in transacting with any of them. First, where a person buys 
Piece of cloth for one Sovercign and pays one Sovercign or 15 dithams, 
hhis payment choice will neither make any difference and will nor be 
contrary ro the agrecment, and neither the scller nor anyone lsc will 
object to any of the two choices. Second, one octant-ditham coin and 
eight fulus are transacted similarly, No one differentiatcs transacting with 
either of them, Third, one quarter-dirham coin and 16 fulus are treated 
similarly, Fourth, where a person buys 1 thing for a half dirham coin, he 
may pay one half dishaan coin, nwo quarterditham coins, four octant- 
dirham coins, one quatter-ditham coin and two octant-ditham coms, one 
quarter dshun ¢oin, one octant-ditham coin and eight fulus, three oetant 
dicham coins and cight fulus, one quatter-ditham coin and 16 fulus, one 
octaneditham coin and 24 fulus, or all 32 fulus. All these ‘nine 
combinations are same for the users." ‘They do not differentiate among 
these combinations because all ure equal in vahie and circulation. 

‘This option is not merely based on custom. Shatia hay also given night 
te buyer fo pay any of these combinations. If seller does not uecept any 
Particular combination and demands payment in nother combination, 





sccept oF tejcer them, an government cannot force him to accept the fulua, a8 
‘upposed to note. 

‘Twelfth refutation 

Seventhly, we will dcuse in while as t0 whether there isa source and suppoxt for 

‘his claim about the said option or not. And Allah is the guide towards the correct. 
Using the new half-octant ditham coin, the half diskam can now be paid 

different combinations; and all of them art equal. 











AcE VALUE AND Priciso# NOTE 51 


this will be unjustified and unacceptable insistence. Under the statement of 
Tamir that “word maey without any qualification meant the most 
circulated currency of te city; and if currencies have different values but 
equal circulation, the contract will be void," Ibn Abidin states, “But if 
Grculation is not equal, whether value is different or not, the contract will 
be valid, and the most circulated currency will be meant; similasly, if value 
‘and circulation both are equal, the sale will be valid, and the buyer will 
‘have the option to pay by any of the two currencies” 

Brample of equal circulation and value is given in Hida by words 
“wwo and three,” which authors of its commentaries objected saying that 
“three” has more value than “two.” ‘The objection was replied in Bahr 
saying that “two” meant two coins worth one dirham and “three” meant 
three coins worth one dicham. I say, as a result, where a person buys an 
auticle for a dirham, he may pay a dithasn, two halt dicham coins or three 
fone third-ditham coins provided each ophon is equal in value and 
circulation. Similarly, in our times, a dinar may be a singe full dinar, 1wo 
balf-dinar coins or four quarter-dinar coins, and all have same value and 
circulation, 

“This |discussion) also clarify the ruling related to purchases for qursh. 
Qurah is actually a silver coin having price equal 10 40 Egyptian gatas 
currency}, called nisf in Egypt. All currencies are priced in relation t0 
qursh; some currencies equal 10 qursh or more ot les than it. So where an 
autcle is bought for 100 qursh, the buyer may pay either with quab or 
with other coins equal in value to qursh like nyal or bullion. No one 
assumes that purchase is against the silver picoe named qursh. Rather they 
will mean quish and other coins, having different indrvxlual values but 
saine circulation, if they have the required worth [value}. ‘The objection 
that “different values but equal circulation” is the cause for voidance [of 
the contract) will not arise because there will be no difference in vale of 
price when these currencies have becn measured with reference to quish. 
‘The objection would exist if currencies were not measured with reference 
to queth, for example, an atticle is bought for 100 dinars and different 
Iypes of dinars are found having “different values but equal circulation.” 
Where cusrencies are measured with reference to qursh, all of them wall be 
tueated equal in value and circulation. As discussed, the buyer will have dhe 
option to pay any of the cussencies. It is stated in Babr, “If the seller 
demands a particular type of currency, the buyer will have the option 10 
rive another [currency] because the refusal of the seller to accept the 
offered cucrency will be unjustified insistence where there is no difference 
jn values." 

"These are all simple and well-known principles. Where purchases for 
qursh cant by paid through quesh or syal, or full dinar or its fractions and 
ton acceptance by seller is considered unjustified, no further argument 
‘an be staged against equality and indifference among currencies. No one 
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can doubt that specics of qursh or siyal [silver] and dinar or gold coins 
[gold] are same, or that excess is not permissible while selling one of these 
specie for the other, or one is sunk into the other so any excess in their 
exchange [of the two species] is forbidden at least for resemblance with 
‘iba although excess is permissible in exchange of different species, 
according to explicit juristic consensus of our ulema. In fact, the Prophet 
declared “Where species ate different, sell as you would like."”? 

T have already presented the research about absence of riba and even 
its doubt im exchange of a dirham for a dinar. So when this ruling is for 
gursh or nyal and dinar or gold coins, although they all are original 
moneys and have one condition of siba since these are weighable, then 
there could be no confusion about permissibility of exchange of dicham 
with note because note is money only by practice. Measurement of value 
Of note is a practice that is not binding on seller and buyer. Furthermore, 
note does nor have any of two causes of mba: same specie (jin) and 
‘measurement by volume or weight (gad. So it will be unteayonable to 
declate the sale of a note for a price other than its face value} x1 
impermissible. We seek forgiveness from Allah. [ hope this in the 
sufficient ruling on the subject. 

Fourteenth refutation 

Tf Lucknawi still does not accept any evidence against his claim that note is 
80 similar to ditham that it is sunk into ditham, » question arises that 
whether as a result of this similarity or absence of difference (1) note has 
actually oF by order becomes silver ditham, or (2) the principle of Shain 
for exchange of ditham with ditham applies to sale of note for ditham, us 
Lucknawi claimed saying “as if they are 10 dishauns that have been sold for 
12 dithams,” of (3) neither of 1 and 2 (that is, note is neither actually not 
by order of Sharia same as ditham} 

Jf his claim is number (3), it will lack objectivity and meaning. If his 
claim 1s cither number (1) or (2) oF both, he himself would be permitting 
riba where 10-dicham note is sold for 10 dithams because Shania does not 
order values to be equal even in exchange of dirhams with dithams, 
Acconing to the juristic consensus, pure dicham and hase dithams are 
same and Shatia requires equal weights for this purpose. It will be 
imperative for him to sell silver weighing equal to weight of the note, 
which would not be more fin weight] than octant or quarter ditham. And 
where he xets silver weighing more than the weight of the note, he would 
be receiving and permitting iba according to his own ruling, 

Fifteenth refutation 

It he asserts that the claimed similarity requires equal values, it will be an 
“ignorance of rules of Sharia. Equivalent value is not a condition from 
Sharia even for dithams. How would it apply to note for similarity with 
‘dithams if it is not a rule for dicham itself? 
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Even if note is wrongly assumed 2s same to ditham, it will not be same 
as gold [dinar] because two different species cannot be same, and sale of 
10 dirham note for 12 dinars should not attract the impermissibility which 
exists in its sale for 12 dithams because note is neither actually nor by 
order same (0 gold. ‘he conclusion from the ruling of Lucknawi would be 
that sale of 10-dirham note for 12 dirhams would be forbidden because it 
brings excess without the counter value but sale of the note for 12 dinars 
‘would not be wrong [according to his ruling] because specics would not be 
tame either actually or by order. What comments may be offered to such a 
fatwa [of Lucknawi], what foresight it contains, and how far st conforms 
to the objective of Sharia relating to protection of the assets of people 
purmued by prohibiting nba 

In sum, the objection of Lucknawi to our subject sale is unsupported 
by pmnciples of Sharia and evidence. His opinion is based on his 
assmption for which Allah has not provided any support. And all yood is 
from Allah whom we trust, and we pray for [is help 
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Application and Methods 


Sale of 10-dirham Note on 12 Installments of 
One Dirham is Permissible 


[Question 12: If the sale stated in the last question is permissible, would it 
also be permissible where Zayd wants to borrow 10 dishams from Amar, 
‘and Amar says, “T do not have dithams but I may sell you 10-disham note 
for 12 dithums on one-year installment-basis credit with the agreement 
that you would repay one ditham every month?” Or this transaction 
would be impermissible because it is a legal device to receive ihe 
(interest)? If the suid transacon is permissible, how is it different from 
riba, and why is it held lawfu! (bal) and riba is forbidden (boram) although 
bboth result in excess?) 

“The transaction stated in the question is permissible provided intention 
‘of the partics is to sell and not to raise a Joan. Reasons for permissibility 
are that sale of note is permissible [chapter 2], the credit of a fixed texm 1s 
permissible [chapter 3}, and the excess is also permissible [chapter 4] as 
T have already presented the research. Installment-based repayment is also 
a form of fixed-term credit 

(On the contrary, where 10-ditham note is lent with the condition that 
the borrower will repay 12 or 11 dithams or 10 dithams plus an octant or 
half octant ditham coin, whether on spot or after a period with or without 
installments, the attangement will be certainly forbidden and iba. Reason 
is that it will be a Joan that brings 2 gain whereas our master the Prophet 
thas declared, “A loan that brings a gain is iba"! This hadith has been 
transmitted by Haris Ibn Usama from Caliph Ai, Allah be pleased with 


them 
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Separate extra payment upon repayment 
Where a loan is given without any condition of excess with repayment and 
here is no precedent of excess found in their previous transactions, 
because precedent is like a condition, then if the borrower repays the 
loan and also gives something extra that is distinct and separate as favor, 
so thar it ts not gift of a part of an undivided asset (biba maha) in a 
divisible article, the excess will be permissible and not wrong, It will be 
within the ambit of the following verse from the Quran, “The 
compensation of favor is a counter favor.”? The Prophet once bought 4 
trouser garment), Price was fixed at that place according to the weight of 
the cloth, The Prophet advised the seller to atsign an increased weight to 


the trouses.? 


Purchase of debt by borrower from lender 


Consider a situation where « 10-ditham note is lent and at the time of 
Fepayment, the borrower does not have a similar note or does not want to 
give note. Instead he wishes to repay in the form of dithams, and the 
Fepayment is agreed and executed at 12 dithams for the 10-ditham note. 
‘The urrangement will be permissible if dirhams are given in the same 
‘meeting s0 that the parties do not separate with liabilities on both sides. 

If the borrower docs not have the same note in hit possession, the 
transaction will be permissible according to all three imams. If’ the 
borrower has the same note but he does not buy, that particular note for 
dichams rather he buys the lability, the transaction will be permissible 
according to Abu Hanifa and Imam Muhammad, However, if the sane 
borrowed note is availible and is bought whether for 10, 12 or other 
number of dithams, the transaction will be void according to them but 
Abu Yusuf declares that it wall be permissible. Reason for theie ruling it as 
void 1s that where he borrowed the note he became its owner upon receipt 
and cannot buy a thing already owned by hum frum anyone else. It is 
stated in Waite Kurduri, “Where creditor has grain ot fulus receivable from 
debivr und the debtor buys the liability with dichams and parties separate 
without seisen of the dithams, the sale will be void. This is among the 
rules that must be remembered." It 1s stated in Shami reference to 
Zakbira 


‘Where the grain receivable by the ereditor is bought by the debtor for 100 
dinars, the transaction will be permissible since the lability was neither 
related to orginal moncy exchange mor to advance-payment sale. If the 
‘grain has been used before the purchase, it will be permissible acconting, to 
all three imams since usage makes tum owner, and be becomes liable 10 
save. cquivalent grain If the grain existe, the amangement will still be 
Permisable according t Aba Harifa and Iman Muhammad but not 
according te Nin Yusuf because the debtor # not owner until he has used 
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the grain acconding to his cling, therefore, be is not lable t0 give similar 
grain; and where the buyer asks to buy the grain owed by him, he would be 
buying a non-existing thing, hence impermissible * 

tis stated in Shami reference to Zakhina. 


Where 4 pene borrow a specific measurement of grain and makes scisen, 
and later he buys the same grain from the ereditor, the purchase will not be 
permissible according to Abu Hanifa and Imam Muhammad because, to 
them, the debtor becomes owner of the grain upon making the seixen and 
‘cannot buy his own asset. However, according to Abu Yusuf, the grain is 
‘nll owned by the creditor $0 the debtor wil buy a thing owned by 
someone else, hence vali. 


Use of legal devices to avoid riba 


[As far as devices to avoid siba are concemed, we have already described 
them in sufficient detail fin chapter 4]. It was quoted (rom Abu Yusuf that 
inah is permissible and its user will get reward from Allah since it involves 
running away from a forbidden [riba)’ He was also quoted as saying that 
the companions of the Prophet practiced and praised inah.* Qadikhan 
{quoted similar transaction from the Prophet in which the Prophet ordered 
its usage’ No further evidence is needed after support from the Prophet 
and the companions. It is stated in Babr from Quripa: 


Sale tranmactions practiced by people to avoid iba have no harm. He then 
“quoted a just who declared i improper. Al-Bagali has marrated that itis 
improper according to Imam Muhammad, and that there iso. haem in it 
tecording tc Abu Hanif and Abu Yusuf. AbZaranjei states that Imam 
‘Muhammad hat opposed it where aale is undertaken after the loan 
However, f money is given after entering, sale transaction, it it permissible 
‘withthe consensus fof all hve imams? 

Likewise, al/Khawahiezada has narrated consensus on its pernissibility 
provided there is no condition of the sale in loan. Now if the Prophet 
advised it, the companions have practiced and praised it, and our imams 
have consensus over its permission, there could not be any doubt about its 
ppermissibility. And Allah is the guide towatds the correct. 

Tsay that the above rules apply in situations where sale and loan gather 
in the manner that some dithams are lent besides selling a minute thing for 
significant price to the debtor. ‘The debtor accepts because of the need to 
secure credit. In this situation, if loan transaction occurs first, sine ulema 
declare it improper since it will be a loan that brings a gain. However, if 
sale occurs first, there will be no harm according to the consensus of all 
imams since it will be a sale that brings gain of Joan, as added by al 
Hahvani and fatwa is according to this as stated in Shami"! Our subject 
sale of note is purely a sale and no debt is involved cither before or after 
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the sale s0 its permisubulity with consensus ix more suitable and 
reasonable, and fee from any fear and contradiction. 


Proofs of the permissibility of devices from the Quran and Hadith 


and do not break your oath.” 

‘Our Master the Prophet taught device to avoid riba and a method to 
achieve objective with safety from forbidden 2s follows, as quoted by 
al-Bukhari and al Muslin from Abu Sa'id Khudsi: 

He say thae the companion Rial brought bum dates to the Prophet; The 

Prophet asked him, “eo where have you taken these?” Wil subaited, 

“We hd woe low py dees. we eachanged one a's of ber ct for 

‘to mt of our infeaor ones” The Prophet declared, “Wrong its certainly 

lias iseoakay ats oa acta 18 socks when you intewd w buy 

bbumni dates, sell your dates for something else, and then buy the burni dates 
fo that thing"? 

Al-Bukhari and al: Muslim states as follows with reference 10 Abu Sa 
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Humam adds, “It is a valid ruling because void sale is under the category 
of usurpation which is forbidden and has no match with inah which is 
valid, and even there is disagreement whether inah is improper or not.”"5 


Difference between the Excess in the Sale and Riba 


Vor the thought that if the questioned transaction is not impermissible, 
‘what would be the difference between the gain from it and riba. I say that 
this is the same objection which the kafirs raised. And Allah Himself 
answered them in the Quran dedaring, “Kafirs claim that sale is like riba 
whereas Allah has permitted sale and prohibited riba" Clearly, we have 
announced permissibilty where two different species are uaded. If itis 
declared forbidden, all purchases and sales will be impermissible. 

With the help and guidance from Allah, all the questions have been 
answered; and all praise is for Allah. I have named this book as Kiff 
abFagib abFahim fi Abkam atQirtas abDarabim (1324) such that it also 
indicates the year of its writing, I started this book on Saturday but fall 
sick om Sunday and could complete it by midday on Monday the 23rd day 
‘of Muharram year 1324 AH in the holy city of Makkah on the wishes of, 
the imam of Hanafi prayer place (musall), Sheikh Abd Allub, von of the 
Sheikh of orators and the master of great ulema, Sheikh Ahmad Abi 
al-Khai, May Alluh protect them from all losses, give share from all 
blessings, forgive our sins, make our burdens lighter, fulfill wishes, and 
allow us to come again and again to this respected place [Makkah] xnd the 
shrine of his beloved [Medina] rill the rime when we would die in Medina 
as Muslims snd buried in graveyard at Medina (Jannat a/-Bag), and get 
intercession (shyfa'ud) of the highness, the Prophet, may Allah devote peace 
‘upon him, his family and companions. And all praise is for Allah, and we 
ave thankful to Him. 


Muhammad Ahad Raza 
2d Muharram 1324 AUT 
Makkah 

(ea) 





Appendices 


A: Earlier Fatwa of Raza 


rastion 

‘What do ulema say about discounting of note, for example, purchase of a 
100-ditham note for 99 dithams is permissible or not? Please reply, may 
you be rewarded {by Allah] for it. 

[1209 AH, Shabjahanpur, India 


Anower 

Clearly, note is a new thing that has been invented in recent past. It was 
not found in the times of eatlir jurists 90 that its ruling could be found in 
their works. However, as far as I consider, the questioned tmnsuction 
appears to be permissible according to the igh, and there seems to be no 
reason for its impermissibly; apparently because the causes of the 
prohibition of riba are the measurement criteria [weight or volume} with 
the same specics. Where measurement criteria and species both are same, 
excess and credit both wall be forhidden. Where one of the causes is 
present, excess will be permissible but credit will be forbidden. And where 
neither of the rwo causes is present, both excess and credit will be lawful 
(hala), as stated in the books of the figh. It is stated in Tansir 


“The causes for prohibition of the excess afc sameness of measurement 
criteria and that of species. If both causes are present, excess and credit 
bboth will be forbidden. If one cause is present, excess will be lawful but 
credit will be forbidden. And af both causcs arc absent, excess and credit 
Doth wil he lawful? 


In the subject transaction, both [the causes} are absent, Absence of 
same specie because note is paper whereas dirham is silver, and absence of 
the measurement eniteria because note is neither dealt with by volume nor 
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by weight. So based on the defined principle, both excess and credit 
should be lawful 4 

‘The issue has been answered in the above lines but x person who is not 
a jurist may have doubt that although note is only a printed paper, it is 
treated in custom (uf and practice (iilat) as if itis same as dicham. For 
this reason, note is used in place of dishams and payments in the form of 
100-ditham note and 100 dithams are not differentiated, Generally, itis 
used like original moneys [gokl and silver coins] so one may think as if it 
was 100 dithams sold for 99 dithams, which must be forbidden. So the 
4qvestioned transaction should be ruled as forbidden, 

1 say that one who has some foresight in Figh can address this doubt 
easily. The usage of note 4s money cannot make it original moncy. At the 
‘most, note would be isnlahi money like things that are originally among 
articles Joot moneys} but custom and practice have made them moneys, 
for cxample, fulus and, in some cities, cowry shells (edi). Since original 
moneys comprise only gokd and silver, where users proceed 10 use n00- 
monetary things as moneys, they will have to value them in tems of 
Original money. For this reason, value of fulus is stated in terms of 
tlichams, for example, one ditham equals 16 anas fone ana equals four 
fulus}. Similarly, when they proceeded to declare note as istiahi anoncy, 
they fixed its valuc in relation to original money. They fixed the value of 
Particular type of note ax equal to 10% dirhams, another as equal t0 200) 
Alishams, a third as equal to 1000 dichams. But all these ratios are fixed by 
Practice und do not make the measurement exiteria and species of note 
same to dichams. As 16 anas do not become one ditham when fixed in 
‘elation to dicham, agreeing for the rano of a 100ditham note t0 100 
dithams would not make that note silver [dirham]. Hence, dhe cause for 
prohibition of riba is nor present. 

Parties to a contract arc not bound to follow custom and practice that 
thas fixed relative prices [ratio of the face value of note tv ditham], ‘They 
hhave exclusive authority over their transaction and may sell a 100-ditham 
arncle for a fals or for 1000 dinars with mutual consent. Do not you see 
that number of fulus equal 10 a ditham is always fixed in custom but 
ulema have ruled petmissibilty of selling a half ditham coin for more than 
equivalent fulus [eight ana]. Sanilarly, everyone knows that one dinar has 
Pace equal to several dirhams but jutists have declared purchase of one 
dinar for one dithain permissible. Again, reason is the difference in species 
which makes the excess permissible. I is stated in Der 


Wheve « penum gives one lage diham tw money changer and denote 
fils of half dcham aod a soll darn [egal in weght to half the le 
dlsham wanting 1 habla, the wSoraction wil be pemmuebie Siver inthe 
lage diharn weighing equal tothe call dha wl be the counter vlc 

“of and the remaining sliver of the lige dam wil be the countct value 
‘of the fils? 
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tis also in Dur, “Sale of two dithamms and one dinar for one ditham 
and two dinars is valid, and species would be the counter value of each 
other." And whete Shatia has permined these transactions ate permissible 
by Shatia, there conki be no har in buying 100-ditham note for 99 
hams because neither the measurement criteria nor specie of the 
counter values is same. This is the ruling for sale in which profit and 
benefit are permissible. ‘ 

However, where 99 dirhams are lent with the condition that 100- 
dicham note will be repaid, the arrangement will be definitely prohibited 
because “a debt that brings a gain is riba,”*as evidenced from the Hadith 
and Figh. ‘Va the extent that jurists have declared money tansfer loan 
(swig) ienpermissible because it brings the gain of security dung money 
uansfer. And advancing money with the condition that the depositor 
wonld gradually buy the merchandise has been declared improper, a8 
stated in Hidgys and other books although these gains are not assets then 
how this gain could be pennissible in-values. Certainly, this would be 
opposed (u the objective of Shania to protect the assets of people which is 
the reason for legislating riba as forbidden, as stated in Fath. 

‘This is what has appeared to me, and Allah has all the knowledge. 








Muhammad Ahinad Raza 


Question 
What do ulema say about the transaction in which 100-ditham note is sold 
for 120 dishams such that buyer will pay 10 dithams cach month? 

4 Ramadan 1314. AH 


Anover 
Note is one of saleable things. Owner of an asset hat right t0 receive 
profit from sale of the asset with consent of buyer. A cloth worth 10 
dirhams may be sold with the consent of the buyer for 100 dihams, and 
dithams may he paid on spot or through installment based credit 
Tha Humam states in Fath, “Sale of « picee of paper for 104N) [dirhams] is 
Pemmissible and not improper.”’ However, where 100 dithams are lent 
with the condition that 110-ditham note will be received in repayment; oF 
where 100-dicham note is sold for 110 dithams wih the condition dhat if 
the payment is made over a year, 10 dichams shall be paid each month; 
these transactions are riba and forbidden. The holy Prophet, peace and 
blessings upon him, declared that “a loan that buings xin i riba.” 

A doubt as to why sale for more is permisable, whereas a loan with 
excess om repayment 1 forbidden, constitutes the same objection thal 
‘non Muslims raised against Shara. ABab seplied them declaring, “Non 
‘Muslims clatm that sale is like riba, whereas Allah has permitted sale and 
prohibited iba"? 
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B: Fatwa of Other Senior Ulema 


Question 
‘What do ulema say in the matter of note, whether its sale for more or less 
[than the face value] is permissible or not? Please reply. May you be 
rewarded [by Allah] for it : 


Answer 
chase and sale of note for more or less than the face value) is 
permissible because the state has declared it an asset. A thing that is, 
declared asset in practice of public, whether its starus as money and asset 
is proved or not, its stars as money and asset is proved by mere 
agreement of public. Sale of it for more or less [han the face value} is 
permissible. [tis stated in Hide 


Sale of fale for two determinate fulus is permissible according to Abu 
anifa and Abu Yusuf. According to Imam Muhammad, it ix 
impermissible because the status as moncy was established by practice of 

all people and, therefore, i would not vor! by practice of the two partes 

[of a contract, Accondingly, where the starus as money remains intact, 

fulus cannot by determined, and would be like an indeterminate thing, and 

thus the transaction will become sale of 2 ditham for two dirhams. Abu 

Haifa and Abu Yusuf rule thar the stars of folos » money is extblished 

by terms of buyer and scller becauic others do not have sny authority over 

them, So the status of fulus as money will be void by their agreement to 

void it, and where the status ax money is void, fulus could be determined 

accordingly * 

Hence, where note as a paper has proved to be an asset, its purchase 
and sale for less or more [than the face valuc] is permissible. It is stated in 
chapter on inah of Shami, “Sale of a piece of paper for 1000 [dithams) is 
permissible and not imptoper."” And Allah has all the knowledge 





Muhammad Riyasat \li Khan 
(Seal) 


‘The answer is correct. 


Muhammad Irshad Husayn (Rampuri) 


‘The said sale and purchase is permissible 
Muhammad Abd al-Qadir 


The answer is couect 
‘Muhammad Hasan 
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No doubr, i [note] is istlahi money, and the sale and purchase is 
permissible. 
Abu al Qasim Muhammad Mazammil 


‘The answer is valid 
Hamid Husayn, 


This is the answer 
Muhammad Nazar 
(eal) 


‘The answer is valid, 
Muhanuanad Ejaz Husayn 


The answer ts correct 
‘Muhammad Abd al Jali! bn Muhammad Abd al Haq Khan 


‘The ruling about validity of the sale is correct, 
‘Muhammad Inayatullh 
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C: Fatwa of Abd al-Hay Lucknawi 


Question 
‘What do ulema say in dhe matter that sale of 100-dicham note for less or 
more [than the face value is permissible or not? 


Anwer 
With the help of the confirmer of correet. Although note is not original 
money but injunctions fof Sharia] apply 16 note because it is moncy in 
custom (uf. In fact, it is considered as actual (aif) money. It is because 
where someone destroys 100-dirham note, the real owner will receive 10) 
dishams as compensation. Where 100-ditham note is sold, the objective 
will not be to receive the price ‘of that paper faote), simply because thar 
paper even docs not worth two fulus, rather the abjective will be (0 sel 
100 dlthasns ad receive the price 

Where a person hortows 100-ditham note, whether he ives 100 
dicham note or 100 dithams at the time of repayment, both would "be 
considered equal and the exeditor would not object to the repayment from 
the debior in either form although the creditor would not accept if the 
debtor gives another specie as the repayment. On ihe contrary, although 
fulus are also money by custom, this condition is not found in falus. 
Where a person buys « thing for one ditham or borrows one ditham and 
ives or tepays in the form of equivalent fulus, the seller or creditor would 
have the option to accept of reject, and the government cannot force him 
to accept [the fulus} without any season. Hence, fulus are not original 
moneys by custom as opposed to note which is same as original money 
although this sameness is not original rather by custom 

Hence, the permissbility of excess in sale of fnlns does not mean that 
the excess in vile of note is also permissible hecause specie of fulus ix not 
same, by otigin ot custom, as orginal moneys although it has status as 
money because of the practice and custom. Hence, note is considered 
same in all aspects as osiginal money for all the injunctions of Sharia] as a 
custom, This is the reason for ruling about the excess, and excess in its 
Uealiny, would be forbidden. Acts depend upon intentions, and one xets 
reward according to his intention, 

ven if it docs not have riba, doubt of its existence is present; and all 
books of figh state that doubt of siba 1s also forbidden. «Apart from this, 
whosvever adopls excess in sale of note, his objective would be nothing, 
except to obtain more dithams for fewer dithams, and nothing but a legal 
device (hia) in transacting with note. Clearly adopting such a device 
cannot result in declaring it allowed. It is stated in ‘iabgih ata 
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No doubt, any objecuve from contract as per Shana other than objective 
for which’ Allan has lepilated that is forbidden because such a person 
deccives religion and Sharia; beeause the obyecve tzom such a legal device 
ist obaain a thing prohibited by Allah of to abort a hinge made imperative 
be Mah 
‘Therefore, even if excess in note is permissible according to law, it will 

not he valid according tw sincerity with each other and Allah. Wor this 
reason ‘nah (sale-and-buyback sale) and purchase of something for a price 
Jess than for which it was sold have been prohibited in books of Figh. 
And numerous supporting, hadiths exist that prove prohibitions of such 
devices. Ifa doubt arise that note is nor original money in every respect 
than how it could attract same ruling as onginal moncy in all cases, its 
‘oly 4s that because it is considesed as original money in practice and 
seeves all purposes of orginal money so there 1s no other way for its ruling 
in case of excess especially from point of honesty which belongs to 
objectives even when such objectives ute hidden. 

Kor the statement of Fath, "Sale of a piece of paper for 1000 is 
permissible (period)""? is concerned, it does not mean the paper money 
which is considered original money because it did not exist at that time, 
sather it means blank paper 

This is what has appeared to me, and allah knows all the truth and has 
the holy book 2 





‘Muhammad Abd al-Hay Lucknaw 
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